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EQUITABLE CONVERSION. 


II. 


c= should be taken to distinguish accurately between the two 

purposes for which a testator may direct a sale of his land, 
namely, that of disposing by the will of the proceeds of the sale, or 
of some part thereof, or of some interest therein, and that of satisfy- 
ing alien or charge on the same land, particularly when such lien or 
charge is created by the same will which directs the sale. Between 
these two purposes there is the same distinction as between being 
the owner of property and being a creditor of such owner. A lien 
or charge is in its nature a real obligation,? and it is so called 
because it binds a thing (ves) in the same manner as a personal 
obligation binds a person. The word “lien” has, indeed, the same 
meaning and the same origin as the word “ obligation,” though 
it is commonly used only to designate an obligation which is real. 
A personal obligation, while it imposes a burden on one person, 
confers upon another person a correlative right to have that burden 
carried. The burden which an obligation imposes is called a debt ® 
(debitum), the person upon whom the burden is imposed is called 
a debtor (debitor), and is said to owe the debt, while the person 





1 Continued from 18 Harv. L. REv. 22. 

2 As to real obligations, see 13 Harv. L. REV. 539. 

8 The reader will perceive that the term “ debt” is here used in its broad Roman 
sense, not in its technical and narrow English sense. 
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upon whom the correlative right is conferred is called a creditor, 
and to him the debt is owed. Whenever, therefore, there is a debt 
of any given amount, there must always be a creditor as well as a 
debtor, and each for the same amount as the debt, and whenever 
either of the three ceases to exist, the other two cease to exist 
also. Moreover, what is thus true of a personal obligation is also 
true of a real obligation, except that in a real obligation the burden 
is imposed upon a thing. Accordingly, wherever there is a charge 
on land, there must necessarily be a person to whom the amount 
of the charge is owed, as well as land which owes it. 

A real obligation is either legal or equitable. When it is 
legal, it binds the property even in the hands of a purchaser for 
value and without notice; when it is equitable only, it ceases 
to bind the property the moment the latter comes into the hands 
of a person who pays value for it, and who is not chargeable 
with notice that it is subject to an obligation. A rent-charge 
is an instance of a real obligation which is legal. A lien or 
charge on land created by will is, however, equitable only, unless 
some legal estate or interest be devised to secure its payment. 

Where a testator, instead of imposing a lien or charge on the 
land which he directs to be sold, bequeaths to some person a 
portion of the proceeds of the sale, the rights of the legatee will 
be those of a co-owner, not those of a creditor, — z. ¢., they will 
be absolute rights, not relative rights! The rights of an 
owner of property are in some respects superior to those of 
a creditor of the same property, while in other respects they 
are inferior. For example, if the property increases in value 
the owner will enjoy all the benefit of the increase, while if 
it decreases in value all the burden of the decrease will fall upon 
him, acreditor, whose debt is a charge on the property, having 
no interest either in its increase or decrease in value so long 
as it is sufficient to pay his debt. So long as the payment of 
the debt is sure, the value of the creditor’s rights is fixed and 
invariable, while the value of the owner’s rights constantly 
fluctuates with the fortunes of the property. Hence, if a testator 
wishes to create a charge on his land, he must fix the amount 
of it,2— which he generally does by naming its amount in lawful 





1 For the distinction between absolute rights and relative rights, as those terms are 
here used, see 13 HARV. L. REV. 537, 546, n. I. 

2 The amount of the charge need not, however, appear on the face of the will ; it is 
sufficient if the will furnish the means of ascertaining its amount. Thus, in Cook v. 
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money, — while if he wishes to give a portion of the produce of 
the land which he directs to be sold he must designate such 
portion as some fractional part of the whole. If, therefore, a 
testator direct his executors to sell his land and pay one tenth 
of its total produce to A, A will be co-owner of such produce, 
and it is impossible that he should be anything else, while if 
the direction to the executors be to pay A $1000 out of the 
produce of the land, the $1000 will constitute a charge on the 
land, and A will be a creditor of the land for that amount, and 
it is impossible that he should be anything else.’ It will be seen, 
therefore, that a pecuniary legacy is always and necessarily a 
charge, and so the legatee is in the nature of a creditor, though 
of course he ranks behind the testator’s own creditors. If a 
pecuniary legacy be given, without any indication of the fund 
out of which it shall be paid, it will constitute a charge on the 
testator’s entire personal estate, out of which alone it will be 
payable. If the testator declare that the legacy shall be paid out 
of the produce of his land, it will then constitute an equitable 
charge on the land, either in aid of the personal estate, or pro rata 
with it, or exclusive of it, according to circumstances, 

If a testator give to A one tenth of the produce of land which 
he directs to be sold, such one tenth exists independently of the 
testator, and of course independently of the gift which he makes 
of it, z ¢., it exists in the form of land until the land is sold, and 
then in the form of produce of the land. Any failure, therefore, 
of the gift to A, whether because of his death during the testator’s 
life, or for any other reason, will have no other effect upon the 





Stationer’s Co., 3 M. & K. 262, a testator devised his land to his executors in trust to 
sell enough, with the aid of his personal estate, to purchase £10,700 of 3 per cent 
consols. The amount of the charge, therefore, would depend upon the price of consols 
when the purchase was made. This case is also cited, ixfra, p. 9I. 

1 In Page v. Leapingwell, 18 Ves. 463, a testator devised land to trustees in trust to 
sell the same, but not for less than £10,000, and out of the proceeds to pay four 
legacies, amounting in all to £7800, and to pay the residue to A; and the land having 
been sold for less than £10,000, Sir W. Grant, M. R., held that each of the five 
legacies must be deemed specific, #. ¢., a fractional part of the £10,000, and therefore 
all must abate ratably. It seems, however, very difficult to sustain this view. 1. It 
is not obvious what authority there was to sell the land for less than £10,000 without 
the consent of all parties in interest. . 2. If the land had been sold for more than 
£10,000, it seems clear that A would have been entitled to all that remained after 
deducting £7800. 3. The testator says, in the most explicit terms, that the four 
legatees are to receive in the aggregate £7800, and there is nothing in the will to 
raise a doubt that the testator meant what he said. He does not intimate what 
amount A will receive. 
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one tenth intended for A than to cause it to remain with the 
testator’s heir, instead of being taken from him for the benefit 
of A. So, if the testator give to A, or to A, B, and C successively, 
limited interests in the whole of the produce of the land which he 
directs to be sold, and make no further disposition of such produce, 
the consequence will be that the reversionary interest therein, 
expectant on the termination of the interest of A, or of A, B, and 
C, will be undisposed of by the testator and so will remain with his 
heir. But if, on the other hand, a testator give to A $1000 out 
of the produce of the land which he directs to be sold, the $1000 
will be purely the testator’s own creation, and therefore it will 
have no existence until the testator’s death, and it will not come 
into existence even on the death of the testator, unless it then 
vests in A. If, therefore, A die before the testator, or even before 
the right to receive the $1000 vests in him, such right will never 
come into existence, and the land will devolve as if no such gift 
had been made by the testator. So, if the testator give to A, or 
to A, B, and C successively, a life interest in $1000, and make no 
disposition of the ultimate interest, the consequence will be that 
the $1000 will cease to exist as a separate interest on the death 
of A, or of A, B, and C, and that, too, whether it had been actually 
raised or whether it still remain a charge on the land, the interest 
only having been raised and paid. If the $1000 have been raised, 
it will belong, on the expiration of the life interest or interests, to 
the owner of the land at whose expense it has been raised, though, 
of course, it will be money in his hands; if it have not been raised, 
it will sink into the land for the benefit of its owner, 2. ¢., it will 
cease to be a charge on the land. 

In short, in the case of a testamentary charge on land, any fail- 
ure of the testator to make a complete and effective gift of the 
entire sum charged will also cause a failure to the same extent of 
the charge itself; and the fact that the money charged has been 
actually raised, if such be the fact, will have no other effect upon 
so much of it, or of such interest in it, as is not disposed of, than 
to convert the land to that extent into money, leaving the owner- 
ship of the money, however, where the ownership of the land would 
have been if the money had not been raised. It may be added 
that a direction by a testator that a sum of money charged by 
him on his land be paid to his executor as such is not a valid dis- 
position of the money charged, and hence it does not make the 
charge valid. A gift to one’s own executor as such is, indeed, no 
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more than a gift to oneself, and therefore amounts only to an 
illegal and invalid attempt to cause one’s land, to the extent of 
the gift, to devolve as if it were personal estate. 

The reader must not infer from what has been said that a debt, 
in order to be the subject of a testamentary charge, must be 
created by the will which creates the charge, nor even that it must 
be in existence when the will is made, for it is, in fact, not material 
how or when the debt is created, it being sufficient that it is in 
existence when the testator dies. Nothing, indeed, was formerly 
more common in England than for a testator, by his will, to 
charge his land with the payment of all his debts, the reason being 
that simple contract debts of a deceased person were formerly not 
payable by law out of his land, and hence must go unpaid, in case 
his personal estate was insufficient to pay them, unless he made 
provision by his will for their payment out of his land. For simi- 
lar reasons, it is very common for a testator to charge his land 
generally with the payment of all his pecuniary legacies, such leg- 
acies being otherwise payable out of his personal estate alone. 

Plain as the foregoing distinctions seem to be,they have not 
always been recognized or acted upon by the courts. 

Thus, in Cruse v. Barley,? the testator directed the residue of 
the proceeds of a sale of his land, with the residue of his personal 
estate, to be divided among his five children, the eldest son to re- 
ceive £200 at twenty-one, and the remainder to be divided equally 
among the other four; and the eldest son having died under 
twenty-one, the court held that the £200, so far as it consisted of 
the produce of the land, went to the only surviving son and heir. 
It is clear, however, that the £200 constituted a charge on the 
entire residue, and hence must have been paid in full, though the 
other four children had received nothing, and the eldest son could 
not be a creditor of the estate for 4200 and, at the same time, a 
part owner of it in respect to the same 4200. 

So in Emblyn v. Freeman,’ where land was conveyed by deed in 
trust to sell the same after the grantor’s death, and divide the sur- 
plus proceeds equally among persons named, after deducting 4200 
—which, however, was not disposed of, the court held that the 
£200 went to the grantor’s heir. It seems clear, however, that, as 





1 Arnold v. Chapman, 1 Ves. 108 ; Henchman v. Attorney-General, 2 Sim. & S. 498, 
3M. & K. 485. 

23 P. Wms. 20. 

8 Ch, Prec. 541. 
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no disposition was made of the £200, there was no authority to 
deduct it for any purpose. 

In Arnold v, Chapman,! where the testator in terms charged 
his land with the sum of £1000, but made no valid disposition 
thereof, the court held that the £1000 went to the testator’s heir; 
and yet it seems certain, first, that no debt was created, inasmuch 
as there was no creditor, and secondly, if a debt was created, that 
it could not devolve by operation of law, nor otherwise than as 
directed by the will. In other words, it could not devolve upon 
the heir. In Henchman v. Attorney General,? which was like 
Arnold v. Chapman, except that the testator left no heir, the court 
(which seems to have been much embarrassed by the decision in 
Arnold v. Chapman) was compelled to hold that the charge sank 
for the benefit of the devisee of the land. 

In Hutcheson v, Hammond ® it was held that the amount of 
a lapsed pecuniary legacy of £1000, payable out of the proceeds 
of a sale of land directed by the testator, went to the heir, although 
the will contained an express bequest of the residue of such 
proceeds. 

In Hewitt v. Wright,t land was conveyed by deed to trustees, 
charged with £1500, which the trustees were to raise, on the death 
of the grantor and his wife, and invest and pay the interest, in the 
events which happened, tothe grantor’s daughter, D., for her life, 
and no further disposition was made of the £1500, — which was 
raised, invested, and the interest paid as directed; and it was held 
that on the death of D. the personal representative of the grantor 
was entitled to the £1500. This was equivalent to holding that 
the grantor, immediately on the delivery of the deed, acquired a 
right, on the death of the survivor of himself and wife, to have the 
41500 raised for his own benefit, subject only to the right therein 
of D. In truth, however, D. was the only person who ever had 
such a right, and it was only to the extent of her right that the 
41500 was ever a burden on the land. Hence, if D. had died 
before the money was raised, the land would have been wholly 
discharged from the burden. Having been raised, therefore, the 
money belonged to the owner of the land, subject to D.’s rights 
therein, and on the death of D. it went back to the land, z. ¢., to its 
owner. 





1 I Ves. 108. 22 Sim. & S. 498, 3 M. & K. 485. 
8 3 Bro. C. C. 128. See this case zx/ra, p. 92. 
4 1 Bro. C. C. 86. 
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In Collins v. Wakeman,! where a testator charged his land 
with £1000, of which he made no disposition, it was held that the 
heir was entitled to the £1000, the court assuming that there was 
no difference, in respect to the claim of the heir, between such a 
gift and a gift of one tenth (for example) of the produce of the 
land directed by the testator to be sold. 

In Jones v. Mitchell,? where a legacy of £800, payable out of 
the proceeds of a sale of land directed by the testator, was given 
to trustees for charities, and the.gift was therefore void, its nullity 
was held to inure to the benefit of the testator’s heir, notwithstand- 
ing that the will contained an express bequest of the residue of 
such proceeds. 

In Amphlett v. Parke, it was held by Lord Brougham,’ re- 
versing the decree of Sir J. Leach, V. C.,* that the amount of cer- 
tain lapsed pecuniary legacies, payable out of the proceeds of a 
sale of land directed by the testator, went to the testator’s heir, 
notwithstanding that the will contained an express bequest of the 
residue of such proceeds. 

In Watson v. Hayes,® where a testator devised land in trust 
to be sold, and the proceeds divided among his five children, after 
reserving a sum, the interest of which would pay an annuity of 
4400 to his wife for her life, and the wife died before the land was 
sold, the court held that the sum which should have been reserved 
went to the heir. It seems clear, however, that the testator in- 
tended to give the land to his five children, subject only to a 
charge of the annuity. If, therefore, the land had been sold, 
and a sum reserved as directed, such sum would have belonged 
to the children, though the wife would have been entitled to 
have it held by the trustees during her life to secure the payment 
of her annuity. The land not having been sold, and the annuity 
having expired, the case in favor of the five children was still 
stronger. Even if it should be held that the gift to the five 
children did not include the sum to be reserved, it is not obvious 
what authority the trustees would have had to reserve any sum out 
of the proceeds of a sale,except to secure the payment of the 
annuity. 

In Burley v. Evelyn,® where a testator gave £5000, out of the 





1 2 Ves. Jr. 683. 
2 1 Sim. & S. 290. See this case infra, p. 92. 
8 2R.& M. 221. See this case infra, p. 93. # x Sim. 275. 


5 5M. & Cr. 125. 6 16 Sim. 290. , 
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proceeds of land directed by him to be sold, to A for life, with 
remainders void for remoteness, and gave the residue of such prod- 
uce to B, it was held that the void remainders went to the heir, 
though the truth seems to have been that, on the land’s being sold, 
the entire proceeds of the sale vested in B, subject to a charge 
thereon of £5000, in favor of A, for his life. 

In Croft v. Slee,! a testator gave the Swan Inn to his heir, 
charged with 4500 in favor of the testator’s wife, who however 
died before her interest, which was only for her life, had vested ; 
but, she being also residuary legatee, her executor filed a bill 
against the heir to have the £500 raised and paid as part of the 
testator’s personal estate, and, though the bill was properly dis- 
missed, yet Sir R. P. Arden, M. R., said that, If the wife had died 
after her interest had vested, and the £500 had been raised and 
invested, it would have become, on the wife’s death, a part of the 
testator’s personal estate, and the wife’s executor would have been 
entitled to it assuch. Moreover, Simmons v. Pitt,2 which does not 
differ substantially in its facts from Croft v. Slee, contradicts even 
the decision in the latter; for in both cases alike a sum of money 
charged on land had not been raised, and in both the question was 
whether a sum of money, in respect of which the charge had failed, 
should be raised, and in Simmons v. Pitt it was held that it should. 
For what purpose? In order that it might be paid to the personal 
representative of him who created the charge and who died 
intestate. The fact that the charge was created by virtue of a 
power was not material, for the power itself was created by the 
person who exercised it. The settlor in a marriage settlement 
reserved the power to himself, and therefore it was just the same 
as if he had created the charge directly in the marriage settlement, 
instead of doing it indirectly. So far, therefore, as the gift of the 
money charged on the land was incomplete or invalid, the charge 
failed, and the failure inured to the benefit of the owner of the land, 
namely, the heir of him who created the charge. As has already ® 
been seen, a charge on land is never of any efficacy, except so far 
as there is an effective and valid gift of the money charged. To 
say otherwise would be to say there can be an obligation and an 
obligor without an obligee. 

On the other hand, in Wright v. Row,‘ it was held that an an- 
nuity charged on land in favor of a charity, and consequently void, 








1 4 Ves. 60. 2 L. R., 8 Ch, 978. 
8 Supra, p. 86. 4 1 Bro. C. C. 61. 
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sank for the benefit of the devisee of the land. Barrington v. 
Hereford,! Jackson v. Hurlock,? Baker v. Hall,’ Sutcliffe v. Cole,* 
Tucker v. Kayess,® and Heptinstall v. Gott® are also to the same 
effect. 

So in Cook v. Stationer’s Co.,’ where a testator devised his land 
in trust to sell enough, with the aid of his personal estate, to pur- 
chase £10,700 of 3 per cent consols, his gift of 43300 of which, 
being to charities, was void, and the testator gave all the residue 
of his property to his wife, it was properly held that the gift to the 
charities sank for the wife’s benefit, though some of the reason- 
ing of Sir J. Leach, M.R., is not very satisfactory nor very 
intelligible. 

In Salt v. Chattaway,® it was properly held that, while a lapsed 
share of the testator’s residuary estate, so far as it consisted 
of the produce of his real estate, went to the heir, the lapse of a 
pecuniary legacy inured to the benefit of the residuary legatee. 

In Jn re Cooper’s Trusts,® where a testator devised land, sub- 
ject to a charge of £1000 in favor of his daughter E. for life, and 
died in 1816, and the £1000 was raised in 1840, and the daughter 
died in 1844, it was properly held that the £1000, when raised, 
belonged to the then owner of the land, subject to E.’s life interest 
therein, but that it devolved henceforth as money. 

In Jz re Newberry’s Trusts,” where land was charged by will 
in 1829 with the sum of 41000 in favor, in the events which 
happened, of the testator’s daughter for life, and then of. the 
daughter’s husband for life, and the testator died in 1833, and the 
money was then raised, and the daughter lived till 1868, and her 
husband till 1869, it was held that the £1000 from the time when 
it was raised belonged to the owner of the land, subject to the life 
interests of the daughter and her husband, but that it was money 
in his hands, and hence, on his death in 1865, the money devolved 
on his personal representative." 

Sometimes a testator who directs a sale of land combines the 
two objects before mentioned, 2. ¢., first directs a fixed amount to 





1 Cited 1 Bro. C. C. 61. 2 2 Eden 263, Ambl. 487. 
8 12 Ves. 497. # 3 Dr. 135. 

§ 4K. & J. 339. 6 2 J. & H. 449. 

73M. &K. 262. This case is also cited sufra, p. 84, n. 2. 

8 3 Beav. 576. 

9 4DeG., M. & G. 757. 

10 5 Ch. D. 746. 


il See also Heptinstall v. Gott, 2 J. & H. 449. 
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be paid out of the proceeds of the sale in the form of pecuniary 
legacies or otherwise, and then gives the residue of such proceeds 
to some other person or persons, and in such cases, if any part of 
such fixed amount fails, by lapse or otherwise, the failure inures to 
the benefit of the person or persons to whom the residue of the 
proceeds of the sale is given, just as it would inure to the benefit 
of the testator’s heir or devisee if such a residue had not been 
disposed of. This principle ought to have been applied in the 
case of Kennell v. Abbott,! where the testator gave the residue of 
the proceeds of a sale of land directed by him to his niece, B. K., 
whom he also made his general residuary legatee; but the court 
held instead that the latter took such residue as general residuary 
legatee. 

In Hutcheson v. Hammond? a lapse of a pecuniary legacy was 
held to inure to the benefit, neither of the person to whom the 
residue of the proceeds of the sale was given, nor to the residuary 
legatee, but to the heir. 

So in Jones v. Mitchell,’ where a testator gave £800 out of the 
proceeds of land which he directed to be sold to trustees for 
charities, and the residue of such proceeds to J. R., it was held that 
the nullity of the gift of the £800 inured to the benefit, not of J. R., 
but of the testator’s heir. 

In Page v. Leapingwell,* in which £200 of the proceeds of a 
sale of land directed by the testator was given to charities, it was 
held that the £200 sank for the benefit, not of A, to whom the 
residue of such proceeds was given, but to the testator’s general 
residuary devisee and legatee. According, however, to the view 
adopted by the M.R., namely, that the gift to charities was not 
the fixed sum of £200, but one fiftieth of the entire proceeds of the 
sale, the consequence of the failure of the gift was that the one 
fiftieth went to the testator’s heir. 

In Noel v. Lord Henley,® where a testator devised land to 
trustees in trust to sell the same and pay to his wife, whom he also 
appointed his residuary legatee, the sum of £5000 out of the 
proceeds of the sale, and the wife died during the testator’s life, it 
was held successively, by the Court of Exchequer and the House 





1 4 Ves. 802. 

2 3 Bro. C. C, 128. See this case supra, p. 88. 
8 1 Sim. & S. 290. See this case supra, p. 89. 
# 18 Ves. 463. 

5 7 Price, 241, Daniel, 211, 322. 
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of Lords, that the £5000 sank for the benefit of the legatees of the 
residue of such proceeds. 

In Amphlett v. Parke! a testatrix devised land to her executors 
in trust to sell the same, and pay legacies out of the proceeds of 
the sale, and then gave the residue of ‘such proceeds to one of 
said trustees on certain trusts; and some of the legatees having 
died during the life of the testatrix, Sir J. Leach, V. C., held, 
though for unsatisfactory reasons, that their legacies sank for the 
benefit of the residuary legatee of such proceeds, but Lord 
Brougham, on appeal, held that the amount of the lapsed legacies 
went to the heir. There was an appeal to the House of Lords, but 
the case was compromised, the heir and the legatee of the residue 
dividing the fund between them. 

In Green v. Jackson? a testator devised land to his executors in 
trust to sell the same and apply certain specified sums to charities 
and the residue of the proceeds of the sale for the benefit of certain 
persons named, and the gift to the charities being void, it was held, 
though for unsatisfactory reasons, that the nullity of those gifts 
inured to the benefit of the legatees of the residue of the proceeds 
of the sale. 

There is also another distinction between a direction by a tes- 
tator to sell his land for the purpose of making a gift of the pro- 
ceeds of the sale, and a direction by him to sell the same land for 
the purpose of satisfying a charge thereon, namely, that, in the 
former case, the direction constitutes the sole authority for making 
the sale, and is therefore indispensable to the validity of the gift, 
while, in the latter case, the purpose of the testator will be entirely 
accomplished by making a gift of the money, and charging the 
same on the land, as he will thereby subject the land to a real 
obligation, and the regular and appropriate mode of enforcing such 
an obligation is by selling the thing which is subject to it. Still 
another distinction is that, in the former case, however small a 
portion of the proceeds of the sale the testator may give away, the 
heir will have no means of preventing a sale of the whole of the 
land, as it is only by such sale that the amount of money to which 
the legatee will be entitled can be ascertained, while, in the latter 
case, the heir can always prevent a sale of any of the land by pay- 
ing the amount charged on it, as the obligation to which the land 
is subject will thus be extinguished. 





1 1 Sim. 275, 2 R. & M. 221. See this case supra, p. 89. 
2 5 Russ. 35, 2 R. & M. 238. 
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As the validity and effect of every testamentary direction to sell 
land and of every testamentary charge on land depends so largely 
upon the testamentary gift or gifts which are made of the proceeds 
of such sale and of the money so charged, it becomes important 
to ascertain how, 2. ¢., by what words, such gift or gifts can be 
made. 

A testamentary gift of the produce of land directed by a testator 
to be sold partakes of the nature partly of a gift of land and partly 
of a gift of personal property. On the one hand, the property is 
in the form of land when the testator dies, and therefore the ex- 
ecutor has nothing to do with it. The land descends to the heir 
unless it is devised to a trustee to be sold, and remains vested in 
the heir until it is sold, and the legatee receives his legacy, either 
through the trustee to whom the land is devised, or through the 
person who is directed to make the sale. Moreover, a gift of the 
produce of land directed to be sold will include, by implication, a 
gift of the rents and profits of the land, until the sale is made, unless 
there be an express gift of such rents and profits. From the testa- 
tor’s death also to the time of the sale a right is vested in the legatee 
to have the land sold. On the other hand, the equitable ownership 
of the land never vests in the legatee, but remains in the heir from 
the testator’s death until the sale, subject to the right of the 
legatee to receive the rents and profits, as just stated, and the 
legatee receives the corpus of his legacy in the form of money. 
For most practical purposes, therefore, the gift is a gift of personal 
property, but of personal property which does not belong to the 
testator at the time of his death. By what form of words, then, 
can such a gift be made? 

It is the office of a will, as it is of a deed, to transfer property, 
the most important difference between the two being that a deed 
takes effect upon delivery, while a will takes effect only upon the 
death of the testator. Presumptively a will, like a deed, produces, 
the moment that it becomes operative, all the effect that it ever 
produces, 2. ¢., it transfers all the property which the testator, at 
the moment of his death, is capable of transferring, and which he 
shows an intention to transfer. Moreover, to show an intention to 
transfer all the property which the testator shall at his death be 
capable of transferring, the best way is for him to use the fewest 
and most comprehensive words of description. For example, 
these three words, “all my property,” will be sufficient in every 
case that can happen. If, however, the testator expects his will 
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to produce an effect, not at his death, but at some subsequent 
time, and especially if the effect be such as the testator is not 
capable of producing at the time of his death, he must declare his 
intention by specific and appropriate words. If, for example, a 
testator, instead of devising his land beneficially, which he could 
do by the three words just named, wishes to have the same sold 
after his death, and to have the money thus obtained divided 
among certain persons, he must give the requisite authority and 
direction to sell the land, and must then give the money to those 
whom he wishes to have it, or direct it to be divided among them, 
and if he should simply authorize and direct-a sale of his land, 
and then say, “I give all my property to A, B, and C to be 
divided among them equally,’ A, B, and C would take all his 
property in the condition that it was in at his death, and his 
direction to sell his land would go for nothing. 

If, then, a testator should authorize and direct his executors to 
sell his land, and divide the proceeds of the sale among A, B, and 
C equally, and should appoint D his residuary legatee, and A 
should die during the testator’s life, what would become of the one 
third of the proceeds of the sale of the land which the testator 
intended for him? I trust the reader will have no doubt as to how 
this question should be answered, namely, that the one third will 
go to the testator’s heir. It is certain that D can make no claim 
to it; nor could he ifthe testator had said: “ If any ofmy property 
shall not be otherwise effectively disposed of by this my will, I 
give the same to D,” unless, indeed, such a gift would be a devise 
to D of one third of the testator’s land. To enable D to say the 
testator had given to him the one third of the proceeds of the sale 
of the land which was intended for A, the gift to D must contain 
words showing that the testator had the proceeds of his land dis- 
tinctly in his mind and intended to include them in his gift, so far 
as they should be otherwise undisposed of. 

Next, suppose a testator give to A, B, and C $1000 each, and 
charge the same on his land, either in aid of his personal estate, or 
concurrently with it, or exclusively of it, and appoint D his resid- 
uary legatee, and A dies during the testator’s life. What will 
become of the legacy intended for A? The true answer seems to 
be that nothing will become of it, as it will never have any 
existence. The only consequence of A’s death will be that there 
will be more property by $1000 for some one else than there would 
otherwise have been. The legacies to A, B, and C differ from 
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pecuniary legacies pure and simple only in having additional 
security for their payment, and in the fact that, so far as they fall 
upon the testator’s land, his executor as such will have nothing to 
do with them, and neither of these circumstances is at all material 
for the present purpose. A’s death, therefore, like the death of 
any pecuniary legatee before his legacy vests, will leave everything 
respecting the testator’s estate just as it would have been if no 
legacy had been given to A. To whose benefit, then, will the 
lapse of A’s legacy inure? So far as it would have fallen upon 
the personal estate, its lapse will inure to the benefit of D; z. ¢., his 
residuary bequest will be so much larger. So far as A’s legacy 
would have fallen upon the testator’s land, its lapse will inure 
to the benefit of the testator’s heir, z. ¢., by the extinguishment of 
the obligation to which the land would otherwise have been sub- 
ject. If the land had been devised beneficially, of course the 
lapse would have inured to the benefit of the devisee instead of 
the heir. It could not possibly inure to the benefit of D, except as 
already stated. How could the testator have prevented the lapse 
from inuring to the benefit either of D or of the testator’s heir? 
Only by giving to some one else a legacy of the same amount as 
that intended for A, and charged on the land in the same manner. 
It will be seen, therefore, that a lapse, whether of a gift of a 
portion of the produce of land directed to be sold, or of a pe- 
cuniary legacy exclusively charged on land, will inure to the benefit 
of the person to whom the land, subject to the direction to sell it, 
or subject to the charge, shall devolve at the testator’s death, unless 
the testator shall do something to prevent such a result, though 
the reasons in the two cases will be entirely different. How then 
can a testator divert the benefit of a lapse, or other failure, of the 
gift, in these two classes of cases, from the person to whom the 
land will devolve, to the testator’s residuary legatee? In cases of 
the first class he can do this by simply including in his residuary 
gift so much, if any, of the money, produced by the sale of his land, 
as shall not be otherwise effectively disposed of by his will. But, 
though such an intention is not improbable, and may be easily 
expressed and in a great variety of ways, yet it must be expressed 
in some way, — it can never be inferred. In cases of the second 
class, however, it seems that the testator cannot divert the benefit 
of the lapse, from the person to whom the land will devolve, to his 
residuary legatee as such; for, as he can give the benefit of the 
lapse to another person only by giving him a legacy of the same 
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amount, and by charging it upon the land in the same manner, if 
he give such a legacy to his residuary legatee, the latter will not 
take it as residuary legatee, but as any other person would take 
it, so that he will fill the two characters of residuary legatee and 
pecuniary legatee. The fact, therefore, that one is a residuary 
legatee will not aid him, in the least, in proving that he also has a 
pecuniary legacy charged on land, and he must therefore adduce 
the same evidence that would be required of any other person, 
z. ¢., he must show that the testator has given him a pecuniary 
legacy, of the same amount as that intended for A, and has charged 
it upon his land in the same manner. 

Such, it is conceived, are the principles which govern these two 
classes of cases. The authorities, however, are in a very unsatis- 
factory condition. Unfortunately, when the question first arose, 
the erroneous view still prevailed that the produce of land directed 
by will to be sold constituted a part of the testator’s personal estate 
at the time of his death, and devolved as such under his will, and 
hence the early cases erroneously decided that such produce, if 
not otherwise effectively disposed of, would pass under an ordinary 
residuary bequest; ! and, though the principle on which these 
cases were decided was long since repudiated, yet the cases them- 
selves have never been in terms overruled, and they have con- 
tinued to exert a most mischievous influence even to the present 
moment. 

Thus, in Kennell v. Abbott,? and Page v. Leapingwell,® the old 
view fully prevailed; for, in the former, it was held that the pro- 
ceeds of a sale of land directed by a testator, so far as the same 
was not otherwise disposed of by the testator, went to his general 
residuary legatee; and in Page v. Leapingwell, in which a 
pecuniary legacy, payable out of the proceeds of a sale of land 
directed by the testator, was void by statute, it was held that the 
amount of that legacy passed to the general residuary legatee and 
devisee. 

In Maugham v. Mason,‘ Sir W. Grant, M. R., held that a resid- 
uary bequest did not carry the produce of land directed by the 
testator to be sold, but his decision did not affect the authority of 
the two earlier cases. 





1 Mallabar v. Mallabar, Cas. ¢. Talbot, 78; Durour v. Motteux, 1 Ves. 320, 1 Sim. 
& S. 292, . (d). 

2 4 Ves. 802. 

3 18 Ves. 463. 41V.& B. 410. 
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In Byam v. Munton,! it was held that a bequest of the residue 
of the testator’s personal estate included the produce of land 
directed to be sold, but it was upon the strength of the context of 
the will, The same was also held, and for the same reason, in 
Griffiths v. Pruen.2 There seems, however, to have been nothing 
in the context to warrant the decision, except that it shows that 
the testator intended to dispose of all his property. The proceeds 
of a sale of his land were not, however, a part of his property 
when he died, and there was nothing in the terms of his residuary 
bequest to indicate that he intended to include such proceeds. 
The inference rather was that he thought the latter would con- 
stitute a part of his personal estate when he died, and would there- 
fore pass by the residuary clause. All the previous gifts were of 
pecuniary legacies, and it is clear that none of these could have 
been paid out of the proceeds in question, though the personal 
estate had been insufficient to pay them, and yet the testator 
clearly expected them to be paid out of his personal estate and 
out of such proceeds indiscriminately. There would seem to have 
been a much stronger reason for holding that.the land itself passed 
by the residuary clause. It was not devised otherwise, but was 
simply directed to be sold; and as there was no gift of the pro- 
ceeds of the sale, the direction to sell was invalid and inoperative. 
Moreover, the residuary clause was in its terms equally applicable 
to real and personal estate. 

In Spencer v. Wilson ® it was held that the produce of land 
directed to be sold passed under the words “ The residue of my 
said personal estate so converted into money,” and this seems to 
have been a reasonable construction of the will. The testator 
directed a sale of all his land, and allthe residue of his personal 
estate which did not consist of money, and payment of his debts, 
legacies, and life annuities, out of his money and the proceeds of 
said sale. Subject to these payments the residue of said per- 
sonal estate so converted into money was to go to the testator’s 
four natural children, each to receive his share when he attained 
twenty-one, or, in the case of daughters, married, the income of 
the share of each to be applied for his benefit in the meantime. 
The fund was, therefore, to remain in the hands of trustees for a 
considerable time, and the gift of it consisted entirely in directions 
to the trustees to pay or apply it. In giving directions to his 





1 1 Russ. & M. 503. 2 11 Sim, 202. 3 L. R., 16 Eq. sor. 
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trustees, therefore, the testator naturally looked upon the property, 
not as it would be at the time of his death, but as having the 
quality which he expected it to have as and when his directions 
became operative. In fact, the testator’s property consisted 
mostly of land, and it had all been sold and there was a large 
residue. 

In Court v. Buckland?! the testator directed his executors and 
trustees to sell his land, and so much of his residuary personal 
estate as should be of a salable nature, and get in the rest, and to 
dispose of the net money to arise from such real and residuary 
personal estate “ according to the trusts hereinafter declared con- 
cerning the same.” In fact, however, he afterwards declared no 
trusts of such net money, but only of his residuary personal 
estate. Still, it was held by Sir G. Jessel, M. R., that the trust 
thus declared included the proceeds of the sale of land, not be- 
cause such proceeds were personal estate when the testator died, 
but because he thought himself authorized so to change the 
words just quoted as to make them read, “ according to the trusts 
hereinafter declared concerning my residuary personal estate.” It 
is submitted, however, that this was assuming a power which no 
court can rightfully exercise, namely, the power of making a will 
for a testator when he has failed himself to make such a will as he 
intended to make. The truth seems to be that the testator, in his 
residuary gift, used the words “residuary personal estate” by 
mistake, instead of the words “the net money arising from my 
real and personal estate.” ? 

The most singular case of all, however, is that of Watson v. 
Arundel,’ in which the Irish Court of Appeal in Chancery and the 
House of Lords, successively and unanimously, held, reversing the 
decree of the court below, that a residuary legatee as such took 
the produce of land directed by the will to be sold, though the 
will contained in terms no disposition whatever of such proceeds, 
and afforded no evidence whatever that the testator used the term 
“residuary legatee” in any other than its legal sense. Upon this 
case I submit to the reader the following propositions: 1. The 
testator gave pecuniary legacies to an amount much exceeding 
the total amount of his personal estate, and, though he said noth- 





1 1 Ch. D. 605. 


2 According to the report, the testator used the phrase “ net money ” three times, 
and the phrase “ my residuary personal estate” five times, in his will. 


8 Irish Reports, 10 Eq. 299, 11 id. 53; S.C. (wom. Singleton v. Tomlinson) 3 A. C. 404. 
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yet there is no reason to doubt that he expected them to be paid 
out of the produce of his land, at least in aid of his personal estate, 
and both courts held that the land was by implication charged 
with the payment of such legacies ratably with the personal 
estate. 2. The arguments in favor of the pecuniary legacies being 
a charge on the land have no bearing on the question whether the 
produce of the land was given to the residuary legatee. These 
arguments did, indeed, in the view that the courts took of them, 
have the effect of creating a fund for the residuary legatee by 
leaving for him a portion of the personal estate which would other- 
wise have been entirely exhausted by the pecuniary legacies; but 
they did not aid the courts in the least in enlarging that fund by 
including in it the residue of the produce of the land. Imposing 
an obligation upon land is an entirely different thing from giving 
the proceeds of the sale of the same land! 3. The residuary 
clause contains in terms no gift of anything, but simply appoints 
a residuary legatee, the words being, “I constitute T. Tomlinson 
my residuary legatee.” These, moreover, are the last words in the 
will, and, though they do not constitute an entire sentence, yet the 
previous part of the sentence has no connection with them in sense, 
it being merely a gift of certain specific articles to another person. 
Nor is the slightest light thrown upon the residuary clause by any 
part of the will, unless the direction to sell the testator’s land be 
regarded as throwing light upon it. A direction by a testator, 
express or implied, to sell land is, indeed, a sive gua non of any gift 
of the proceeds of a sale of such land, but it does not constitute 
the smallest element in any such gift. 4. It inevitably follows that 
the residuary clause carried nothing except what was personal 





1 In Wildes v. Davies, 22 L. J., Chan. 495, a testator devised his land to his execu- 
tors in trust to sell the same, and hold the proceeds, with the residue of his personal 
estate, on the trusts thereinafter declared. In fact, however, he afterwards declared 
no trusts, but simply gave pecuniary legacies and appointed residuary legatees. It 
appeared from the will that the testator intended that his pecuniary legacies should be 
a charge on his land, and the question was whether the residue of the proceeds of the 
sale of the land should go to the residuary legatees or to the heir; and Stuart, V. C., 
failing to distinguish between a charge on land and a gift of the proceeds of the sale of 
land, declared that, as the pecuniary legacies were payable out of the proceeds of the 
sale of the land, there was a gift of such proceeds to the pecuniary legatees to the 
extent of their legacies, and hence the testator must have used the term “legacy ” as 
including the proceeds of the sale of his land. His conclusion was, therefore, that 
the residue of such proceeds went to the residuary legatee. 

It is submitted that the will sufficiently shows that the testator regarded the giving 
of legacies as a declaration of trust and, if so, all difficulty is removed. 
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estate prior to the testator’s death, and therefore the decision 
proves that the testator’s land was, by the direction to sell it, con- 
verted in equity into personal estate during the testator’s life, 2. ¢., 
before the will took effect. 5. If, therefore, full effect is to be 
given to the decision, it places the law of the United Kingdom 
where it was prior to the case of Ackroyd v. Smithson, z. ¢., at the 
time when Mallabar v. Mallabar and Durour v. Motteux were 
decided. 

In conclusion it may be said that Court v. Buckland, and Watson 
v. Arundel are conspicuous illustrations of the adage that “ Hard 
cases make bad law.” 

I have hitherto treated only of the indirect mode of converting 
land into personal property, namely, that of selling the land; but, 
though this is the most common mode, and the one which is 
attended with the most important legal consequences, and is the 
only one which is connected with equitable conversion, yet there 
is a direct mode of converting land into personal property which 
requires some attention, namely, that which is effected by severing 
a portion of the land from the general mass, and thus converting 
the severed portion into a chattel. 

These two modes of conversion differ from each other, not 
only in the particular just adverted to, but in other particulars 
also. The former not only requires the mental and physical co- 
operation of the respective owners of the things to be exchanged 
for each other, but also involves an interchange of the ownership 
of each, and this requires, in addition to the co-operation of the 
parties, the sanction of the law. The latter, on the other hand, 
involves only the physical act of severance, and that act may not 
only be performed by a single person, but may be performed by a 
total stranger to the land as well as by its owner, and hence may be 
wrongful as well as rightful. For the present purpose, however, 
it will be necessary to consider only such acts of severance as are 
rightful. 

The most familiar instance of converting land into chattels by a 
rightful severance of a portion of the land from the general mass 
is the gathering of the annual crops. Until gathered, annual crops 
are a part of the land, but the moment they are severed from the 
land, they become personal property, and belong to the person by 
whom, or by whose authority, they are rightfully gathered. Rents 
also follow the analogy of annual crops, the reason probably being 
1 1 Bro. C. C. 503. 
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that the annual rent of agricultural land anciently consisted of a 
portion of the crops. Hence rent not yet payable is a part of the 
land, but the moment it becomes payable it is personal property. 
When, therefore, a landowner dies, the land, with all rent and 
income thereafter to accrue, goes to the heir, while arrears of rent, 
with other income already accrued, go to the executor.! 

Another common instance of converting land into chattels by 
acts of severance is the cutting of timber. Timber differs from an 
annual crop in this, that, while the right to gather an annual crop, 
and the ownership of the crop when gathered, are regularly vested 
in the person for the time being rightfully in the possession of the 
land, the right to cut timber, and the ownership of the timber when 
cut, are regularly vested only in the owner of the inheritance (7. ¢., 
in fee or in tail) in possession of the land. In the case of a settled 
estate, however, it frequently happens that timber requires to be 
cut, either because it is deteriorating in quality, or because it 
requires thinning, or for both of these reasons, and yet there is no 
person in existence who is authorized to cut it, the tenant in 
possession commonly being only tenant for life. In such cases, 
therefore, courts of equity have assumed jurisdiction to order the 
timber to be cut and sold, acting on behalf of all persons in interest.? 
The proceeds of the sale of the timber will, therefore, follow the 
same rule that would be followed by the proceeds of the sale 
of the land, if the land were sold, z. ¢., it will follow the limitations 
of the settlement, until it comes to a person who has an estate of 
inheritance in possession in the land,— at which moment it will 
vest in such person absolutely, but as personal property. Thus, in 
Hartley v. Pendarves,? where timber on an estate vested in A for 
life, with remainder to B in fee, was ordered to be cut, and the 
same was cut and sold, and the proceeds invested, and A received 


- the dividends till her death,* in October, 1888, and then B re- 


ceived them till his death, in June, 1894, it was held that the corpus 
of the fund devolved on his personal representative; and it would 
have been the same though B had been only tenant in tail. 
And though, in Field v. Brown,® where timber was cut, by 
the order of the court, on an estate vested in A for life, remainder 





1 See Williams on Executors, Pt. II. Bk. III. Ch. I. § II. p. 724, 727 of oth ed 
2 See Hartley v. Pendarves, [19011] 2 Ch. 498, 500. 

8 [1901] 2 Ch. 498. 

4 See Tooker v. Annesley, 5 Sim. 235. 

5 27 Beav. go. 
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to her issue in tail, remainder to B for life, remainder to his issue 
in tail, remainder to B in fee, and B died without issue, and his 
remainder in fee descended to A as his heir, and then A died 
without issue, it was held that the fund, in which the proceeds of 
the sale of the timber had been invested, passed with the land to 
A’s heir, yet the decision was disapproved in Hartley v. Pendarves, 
where it was also intimated that the decision was inconsistent with 
the subsequent decision by the same judge in Dyer v. Dyer,! and 
that the judge committed the same error in Field v. Brown that 
he had previously committed in Cooke v. Dealey.? 

If a tenant for life of a settled estate cut and sell timber without 
authority, the proceeds of the sale will follow the limitations of 
the settlement, just as if the cutting and selling had been pursuant 
to the order of a court of equity, except that the tenant for life 
will not be permitted to derive any benefit from his wrongful acts, 
and hence the entire proceeds of the sale will go to those who 
shall be entitled to the estate in remainder or reversion.® 

Another common instance of converting land into personal 
property by acts of severance is the digging of mines. This mode 
of severing a portion of land from the general mass does not seem, 
however, to have given rise to any questions requiring special 
attention in this place. 

Thus far, as the reader will have observed, while I have been 
writing under the title of ‘“‘ Equitable Conversion,” I have in fact 
occupied myself exclusively with actual conversion, and with cer- 
tain legal questions and distinctions upon which actual conversion 
and equitable conversion alike depend. Perhaps, therefore, the 
reader will say I have been wrong, either in the title that I have 
chosen, or in what I have written under that title; and, with a view 
to avoiding or mitigating such a criticism, I will state briefly my 
reasons for the course that I have taken. 

I do not think I have made any mistake in selecting my title. 
I regard it as indispensable that a title should be brief, and also 
intelligible on its face. If my title had been “Conversion,” it would 
have been brief, but it would not have been intelligible. I doubt, 
indeed, if many readers would have had any definite idea of what 
I proposed to write about if I had adopted that title. The term 
“ Equitable Conversion,” on the other hand, is both brief and intel- 
ligible. Moreover, my sole object has been, from the beginning, 





1 34 Beav. 504. 2 22 Beav. 196. ' 8 Powlett v. Duchess of Bolton, 3 Ves. 374. 
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to write upon equitable conversion, and my only reason for admit- 
ting other topics has been that a consideration of them would 
facilitate the accomplishment of that object. I think, therefore, 
there is no doubt that “Equitable Conversion” was my proper 
title. 

Nor do I think I have made any mistake in what I have written 
under the title of “ Equitable Conversion.” 1. As equity is in the 
nature of a supplement to the common law, no branch of equity 
can be thoroughly understood, unless its relation to the common 
law is understood. 2. When any branch of equity is founded upon 
or involves principles of law as well as principles of equity, every 
student should acquire a knowledge of the former before he at- 
tempts to master the latter. 3. The subject of equitable conversion 
involves all the legal principles and distinctions which have been 
discussed in the preceding pages. 4. All the cases which have 
been cited and discussed are always treated in the books as cases 
of equitable conversion. 5. The only question open to me, there- 
fore, was whether I should deal with actual conversion and those 
legal principles and distinctions which are common to actual con- 
version and equitable conversion before taking up the latter, or 
whether, ignoring the subject of actual conversion, I should treat 
those principles and distinctions as a part of the doctrine of equi- 
table conversion, and it seemed to me there could be no doubt 
that the former was my true course. 6. The reader may, there- 
fore, regard the preceding pages as clearing the way for what may 
be considered as the proper subject of this series of articles. 


C. C. Langdell. 
CAMBRIDGE, October 15, 1904. 
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DISCHARGE OF CONTRACTS BY 
ALTERATION. 


I. 


T was an early doctrine of the common law that alteration 
avoided a deed. The leading case is Pigot’s Case,! and the 
doctrine is stated therein by Lord Coke, as follows: 


“These points were resolved: 1. When a lawful deed is rased, whereby 
it becomes void, the obligor may plead non est factum, and give the matter 
in evidence, because at the time of the plea pleaded, it is not his deed. 

“Secondly, it was resolved, that when any deed is altered in a point 
material, by the plaintiff himself, or by any stranger, without the privity of 
the obligee, be it by interlineation, addition, rasing, or by drawing of a pen 
through a line, or through the midst of any material+ word, that the deed 
thereby becomes void. . . . So if the obligee himself alters the deed by 
any of the said ways, although it is in words not material, yet the deed is 
void : but if a stranger, without his privity, alters the deed by any of the 
said ways in any point not material, it shall not avoid the deed. 


“Tf a deed contains divers distinct and absolute covenants, if any of the 
covenants are altered by addition, interlineation, or rasure, this misfeasance 
ex post facto, avoids the whole deed, as it is held in 14 H. 8, 25, 26. For 
although they are several covenants, yet it is but one deed, 3 H. 7, fol. 5, a. 
If two are bound in a bond, and afterwards the seal of one of them is broken 
off, this misfeasance ex fost facto avoids the whole deed against both. Vide 
the case of Matthewson, Mich. 39 & 4o Eliz. in the Fifth Part of my 
Reports, fol. 23 a.” 


Distinction between Conveyances and Covenants. 


A distinction should be observed between a deed of conveyance 
and a bond or covenant obliging the maker to some future per- 
formance. If aconveyance is valid when delivered, the title to the 
property vests in the grantee, and no subsequent alteration? or 





1 11 Coke 26 4. 
2 Argoll v, Cheney, Palmer 402; Doe v. Hirst, 3 Stark. 60; Agricultural Cattle Ins. 
Co. v. Fitzgerald, 16 Q. B. 432; West v. Steward, 14 M. & W. 47; United States v. 
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loss! of the deed can affect the title of the grantee, though for 
want of evidence he may find difficulty in enforcing his title. A 
bond or covenant for future performance, however, must be valid 
when the obligee seeks to enforce it, and the rules in Pigot’s Case 
are applicable.” 

This distinction between conveyances and obligations, while 
clear on principle, was not that which the early English law 
adopted. As to conveyances of corporeal hereditaments where 
there was a transfer of possession, it was early held that a subse- 
quent alteration could not divest a title which had passed by the 
deed,’ for it was said that the property lay in livery and the deed 
was but evidence of the transfer. But in the case of incorporeal 
hereditaments, which lie in grant, it was otherwise; the title was 
regarded as continuously dependent on the deed, and a subsequent 
alteration divested a title previously passing by the deed.‘ 





West, 22 How. 315; Mallory v. Stodder, 6 Ala. 401; Sharpe v Orme, 61 Ala. 263; 
Ransier v. Vanorsdol, 50 Ia. 130; Hollingsworth v. Holbrook, 80 Ia. 151; Slattery 
v. Slattery, 120 Ia. 717; Barrett v. Thorndike, 1 Me. 73; Goodwin v. Norton, 92 
Me. 532; Hatch v. Hatch, 9 Mass. 307; Chessman v. Whittemore, 23 Pick. 231, 
233; Alexander v. Hickox, 34 Mo. 496; Woods v. Hilderbrand, 46 Mo. 284; Donald- 
son v. Williams, 50 Mo. 407; Holladay-Klotz Co. v. T. J. Moss Co., 89 Mo. App. 
550; Chesley v. Frost, 1 N. H. 145; Jackson vw. Gould, 7 Wend. 364; Herrick v. 
Malin, 22 Wend. 388; Waring v. Smyth, 2 Barb. Ch. 119; Rifener v. Bowman, 53 
Pa. 318; Booker v. Stivender, 13 Rich. L. 85, 90; Morgan v. Elam, 4 Yerg. 375; 
Stanley v. Epperson, 45 Tex. 645; North v. Henneberry, 44 Wis. 306. 

In Argoll v, Cheney, Palmer 402, a little boy had torn the seals off a deed to 
guide the uses of a recovery, but the effect of the deed was held not destroyed. 

1 Bolton v. Bishop of Carlisle, 2 H. Bl., 259, 263, ger Eyre, C. J.: “ God forbid that 
a man should lose his estate by losing his title deeds.” Donaldson v. Williams, 50 
Mo. 407. 

2 Compare with Argoll v. Cheney, n. 2, p. 105, supra, Bayly v. Garford, March 125, 
where the seal of two obligors had been eaten by mice and rats, and this was thought to 
discharge a third person jointly bound with them, though his seal was uninjured. See 
also Michaell’s Case, Owen 8; Nichols v. Haywood, Dyer 59 a; Seaton v. Henson, 
2 Lev. 220, s. c. 2 Show. 28. The numerous modern decisions are cited passim 
infra. 

8 Bro. Ab. “ Lease,” pl.-16; Moore v. Waldron, 1 Rolle 188; Argoll v. Cheney, 
Palm. 402; Miller v. Manwaring, Cro. Car. 397, 399; Woodward v. Aston, 1 Vent. 
296; Nelthorp v. Dorrington, 2 Lev. 113 ; Lady Hudson’s Case, cited in 2 Vern. 476, 
and Ch. Prec. 235; Doe v. Hirst, 3 Stark. 60. 

4 Miller v. Manwaring, Cro. Car. 397, 399; Moor v. Salter, 3 Bulstr.7g. In Miller 
v. Manwaring the report reads: “And Jones and Berkley, Justices, . . . took a 
difference when an estate loseth his essence by a deed, véz., where it may not have an 
essence without a deed, as a lease by a corporation, or of tithes, or grant of a rent- 
charge, or such like, if the deed be rased after delivery, it determines the estate and 
makes it void, but when the estate may have essence without a deed, there although 
it be created by a deed, and the deed is after rased by the party himself or a stranger, 
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By the present English law, however, a title once vested whether 
to corporeal or incorporeal property cannot be divested,’ and 
probably the distinction of the earlier law would not now be 
followed in this country.” 

The question of substantive law is complicated with a question 
of evidence. The original reason that a deed was discharged by 
alteration applied equally to the loss or accidental destruction of 
such an instrument. The deed was itself the obligation, not 
merely evidence of it, and if the deed ceased to exist in its origi- 
nal form the obligation necessarily ceased. But an obvious con- 
sequence of alteration, loss, or destruction was a difficulty of 
proving that a deed of a particular character had been made. 
In case of accidental loss* or destruction* courts of equity early 
gave relief, and later courts of law made equitable relief unneces- 
sary by accepting secondary evidence of the deed and enforc- 





that shall not destroy the estate although it destroys the deed.” The court, therefore, 
held rasure in a lease did not avoid the lessee’s estate. Croke’s opinion was, how- 
ever, that the rasure destroyed the deed and also the estate of the lessee, as by a 
surrender. 

So in Gilbert on Evidence (rst ed. p. 84, 6th ed. p. 75), “ There is a difference to 
be taken between things that lie in livery, and things that lie in grant, for things that 
lie in livery may be pleaded without deed, but for a thing that lies in grant regularly a 
deed must be shown.” See also did. 1st ed. p. 109, 6th ed. p. 95. 

In Woodward v. Aston, 1 Vent. 296, 297 (1677), “ The Court said in this case that 
a rent or other grant was not lost by the destruction of the deed, as a bond or chose en 
action was. (Quaere, if the party himself cancel it.)” 

The Statute of Frauds introduced a new element into the case, since it made im- - 
possible the transfer or surrender (except by operation of law) of an estate without a 
writing. Consequently even voluntary cancellation of a lease granting an estate within 
the statute could not operate as a surrender. Magennis v. McCulloch, Gilb. Eq. 236; 
Leech v. Leech, 2 Ch. Rep. 100; Roe v. York, 6 East 86. 

1 The old distinction was criticised by Eyre, C. J.,in Bolton v. The Bishop of 
Carlisle, 2 H. Bl. 259, 263: “I hold clearly that the cancelling a deed will not divest 
property, which has once vested by transmutation of possession, and I would go farther 
and say that the law is the same with respect to things which lie in grant. In plead- 
ing a grant, the allegation is that the party at such a time ‘ did grant,’ but if by acci- 
dent the deed be lost, there are authorities enough to shew that other proof may be 
admitted. The question in that case is, Whether the party did grant? To prove this 
the best evidence must be produced, which is the deed: but if that be destroyed, other 
evidence may be received to shew that the thing was once granted.” 

2 It was stated as law, however, in Lewis v. Payn, 8 Cow. 71. 

® Griffin v. Boynton, 2 Nelson 82; Collet v. Jaques, 1 Eq. Cas. Ab. 32, pl. 2; Light- 
bone v. Weeden, 1 Eq. Cas. Ab. 24, pl. 7; so in the case of a lost bill of exchange. 
Tercese v. Geray, Finch 3or. 

* Brown v. Savage, Finch 184; Bennett v. Ingoldsby, Finch 262; Brookbank 2. 
Brookbank, 1 Eq. Cas. Ab. 168, pl. 7; Wilcox v. Stuart, 1 Vern. 78; Sagson z. 
Rumsey, 2 Vern. 561, and note. 
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ing its provisions.! But alteration was regarded as due, if not to 
wrongdoing, at least to laches of the obligee or grantee, and 
equity gave him no relief? If a court of law also would not re- 
ceive in evidence the altered deed or secondary proof of its con- 
tents, the consequence would be to deprive any grantee or obligee 
of all legal rights in any case where such rights could be shown 
only by proof of the deed. Even if the deed vested an estate in 
the grantee prior to the alteration, no one would be bound to 
respect the title if the only legal evidence of it were destroyed. 
The case is analogous to that of the voluntary destruction of a 
conveyance by the grantee. Though this is not a reconveyance 
of the estate, the effect is similar if the grantee cannot prove his 
title nor show that the grantor’s title has been divested. The 
rule of evidence is often broadly enough stated to lead to these 
results. In the last edition of Greenleaf on Evidence it is said that 
if a writing has been destroyed by the party wishing to prove its 
contents no secondary evidence will be received, unless the party 
can show that the destruction was not for the purpose of sup- 
pressing evidence or any fraudulent purpose.2 No English cases, 
however, are cited which support so severe a rule. On the con- 
trary, the English courts have held that not only in the case of 
alteration by a stranger may the altered deed be given in evidence 
as proof that a title passed,* but that this may be done even where 
the alteration was chargeable to the party offering the deed,® and 
similarly that the cancellation of a conveyance does not prevent 
proof by one consenting to the cancellation that such a convey- 





1 See 1 Greenleaf, Ev. § 563 4.; Leake, Cont. (4th ed.) 580. In the case of a 
negotiable instrument the aid of a court of equity remained necessary, for the plaintiff 
in such a case could not fairly be given relief except upon the terms of giving a bond 
to indemnify the defendant from possible subsequent liability on the instrument if it were 
found. See 2 Ames Cas. B. & N. 38,42. But this was not applied to non-negoti- 
able instruments. Wain v. Bailey, 10 A. & E. 616. And in the case of negotiable 
instruments, reformed procedure or statutes have made resort to equity unnecessary 
in many jurisdictions. 2 Ames Cas. B. & N. 19 2. 

2 Sel. C. Chanc. “emp. King 24. In Arrison v. Harmstead, 2 Barr 191, 193, 
counsel argued that equity would reform an altered deed in favor of a purchaser, but 
Gibson, C. J., interrupted, “ The deed is dead and equity cannot put life into it.” This 
was cited with approval in Wallace v. Harmstead, 44 Pa. 492, 494. See also Marcy 
v. Dunlap, 5 Lans. 365. 

8 1 Greenleaf, Ev. (16th ed.) § 563 4, citing numerous decisions. 

* Doe v. Hirst, 3 Stark. 60; Hutchins v. Scott, 2 M. & W. 809; West v. Steward, 
14 M. & W. 47; see also Woods v. Hilderbrand, 46 Mo. 284; Jackson v. Gould, 
7 Wend. 364. 

5 Agricultural Ins. Co. v. Fitzgerald, 16 Q. B. 432. 
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ance was made.! The Supreme Court of Alabama has followed 
the English decisions.” 

In this country alteration by a stranger does not generally avoid 
a deed, so that such a deed can of course be given in evidence, 
but it has been held generally, in accordance with the rule of 
evidence stated above, that if a material alteration is fraudulently 
made the altered deed cannot thereafter be given in evidence.’ 
Whether this in effect transfers the title back to the grantor de- 
pends on whether the rule is aimed solely against the party guilty 
of the fraudulent alteration and his heirs or donees, or whether 
even a dona fide purchaser from him would acquire no better title. 
It may be urged that if a purchaser is protected the fraudulent 
person is in effect given the benefit of his title by being allowed to 
sell it, though he cannot directly enforce it. Accordingly the Penn- 
sylvania Supreme Court has held that a dona fide purchaser can 
no more assert a title than his wrongdoing grantor. This con- 
clusion is supported by the rule in regard to executory contracts 
avoided by alteration. Even though the contract is negotiable an 
innocent purchaser acquires no rights.® 

The rights of creditors are also frequently involved. If the 
owner of property is so deeply indebted that he could not legally 
make a voluntary conveyance of it, he cannot be allowed to pro- 
duce the same effect by destroying the evidence of his title by 
alteration or cancellation of the conveyance. His creditors may 
levy on the property. If, however, the debtor cancelled a deed 
for adequate consideration, or if he had other property sufficient 





1 Ward v. Lumley, 5 H. & N. 656. See also s.c. 5 H. & N. 87; Harris v. Owen, 
West Ch. 527, s. C. sub nom. Harrison v. Owen, 1 Atk. 520. 

2 Alabama Land Co. v. Thompson, 104 Ala. 570; Burgess v. Blake, 128 Ala. 105; 
Harper v. Reaves, 132 Ala. 625. See also Woods wv. Hilderbrand, 46 Mo. 284; Hol- 
laday-Klotz Co. v. T. J. Moss Co., 89 Mo. App. 556. 

8 Chesley v. Frost, 1 N. H. 145; Babb v. Clemson, 10 S. & R. 419; Withers 2. 
Atkinson, 1 Watts 236; Bliss v. McIntyre, 18 Vt. 466; Newell v. Mayberry, 3 Leigh 
250; Batchelder v. White, 80 Va. 103, 

So of a written contract. Hayes v. Wagner, 89 III. App. 390. 

The numerous decisions holding that a writing with an apparent alteration cannot 
be received in evidence unless the alteration is explained necessarily involve the same 
point. Decisions which allow such documents to be received in evidence on proof of 
the signature, leaving the question of alteration to be decided as an issue in the case, 
have a contrary implication. These decisions will be referred to in the January num- 
ber of the REVIEW. 

* Arrison v. Harmstead, 2 Barr 191, 197; Wallace v. Harmstad, 15 Pa. 462; 
Wallace v. Harmstad, 44 Pa. 492. See also Marr v. Hobson, 22 Me. 321. But see 
Chesley v. Frost, 1 N. H. 145. 

5 The decisions will be collected in the January number of the REVIEW. 




















110 HARVARD LAW REVIEW. 


to satisfy his debts, the creditors should have no greater rights 
than their debtor had, except so far as recording acts or other 
statutes may provide.! 

The voluntary destruction or cancellation by the grantee of 
a conveyance is not ordinarily done for any fraudulent purpose, 
but it is an intentional destruction of the appropriate evidence of 
his title, and it would seem that a court might as well decline to 
allow a grantee who has done this for the very purpose of depriv- 
ing himself of his rights to prove his title by secondary evidence, 
as to deny that privilege to one who has been guilty of some 
fraudulent purpose. Many cases accordingly hold that neither 
the grantee nor any one claiming under him can assert his title 
after such cancellation.2 These decisions have not met uniform 
approval in this country,’ but there are not many cases to the 
contrary. Cases are not in point where primary evidence of the 
destroyed deed was obtainable, or where the party seeking to use 
secondary evidence was not bound by the default or estoppel 
binding the original grantee. Thus the doctrine is applicable only 
to unrecorded deeds,‘ for when a deed has been recorded and sub- 
sequently fraudulently altered or destroyed, there is no difficulty 
of proof if the statute makes a copy from the records primary 
evidence. If, however, a deed is altered before it is recorded, the 
record can afford no help.’ If a writing is not necessary to the 
transfer of property, as is the case with chattel property, altera- 





2 See Steeley’s Creditors v. Steeley, 23 Ky. L. Rep. 996. 

2 Thompson v. Thompson, 9 Ind. 323; Patterson v. Yeaton, 47 Me. 308, 314; 
Trull v. Skinner, 17 Pick. 213, 215; Howe v. Wilder, 11 Gray 267 (but see Chess- 
man v. Whittemore, 23 Pick. 231); McAllister v. Mitchner, 68 Miss. 672, 679; Potter 
v. Adams, 125 Mo. 118; Farrar v. Farrar, 4 N. H. 191; Bank v. Eastman, 44 N. H. 
431; Sawyer v. Peters, 50 N. H. 143; Dukes v. Spangler, 35 Ohio St. 119 (see 
Spangler v. Dukes, 39 Ohio St. 642); Wiley v. Christ, 4 Watts 196, 199; Howard v. 
Huffman, 3 Head 562; Bliss v. McIntyre, 18 Vt. 466 (lease); Parker v. Kane, 4 
Wis. 1, 22 How. 1 (but see Rogers v. Rogers, 53 Wis. 36; Slaughter v. Bernards, 
97 Wis. 184, 190). 

So where the name of the grantee in a deed was changed with the concurrence of 
the grantee first named, it was held he could not afterwards claim title in himself. 
Abbott v. Abbott, 189 Ill. 488. 

® Cunningham v. Williams, 42 Ark. 170; Diver v. Friedheim, 43 Ark. 203; Cran- 
mer v. Porter, 41 Cal. 462; Weygant v. Bartlett, 102 Cal. 224; Botsford v. Morehouse, 
4 Conn. 550; Gilbert v. Bulkley, 5 Conn. 262; Furguson v. Bond, 39 W. Va. 561. 
See further 2 Devlin on Deeds § 300 ef seg. ; 2 Jones on Real Property § 1258. 

* See cases cited in note 2, supra ; Wheeler v. Single, 62 Wis. 380. See also Van 
Riswick v. Goodhue, 50 Md. 57. 

5 Marr v. Hobson, 22 Me. 321. See also Moelle v. Sherwood, 148 U. S. 21; 
Respass v. Jones, 102 N.C. 5. Cf Chessman v. Whittemore, 23 Pick. 231. 
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tion of a bill of sale or other writing conveying such property will 
not prevent proof of the transfer. 

A deed to which there are several parties will not be avoided 
as to one party by the alteration of a provision which relates 
wholly to other parties.2_ Also a deed may operate both as a con- 
veyance and as an obligation.: Indeed most conveyances contain 
covenants. In such a case a material wrongful alteration will dis- 
charge the obligation, though it may not divest the title conveyed,® 
except in so far as the grantee’s lack of legal evidence to prove his 
title by record or otherwise may in effect revest the grantor with the 
property. Accordingly, when a mortgage is materially and wrong- 
fully altered by the mortgagee, any executory right which the 
mortgage deed gives is thereby discharged,‘ as for instance a right 
to enter on the mortgagor’s premises and take mortgaged chattels.® 
But the mortgaged estate is still in the mortgagee, where the 
common law theory of the effect of a mortgage prevails.6 Where 





1 Ransier v. Vanorsdol, 50 Ia. 130; Babb v. Clemson, ro S. & R. 419. 

2 Doe v. Bingham, 4 B. & Ald. 672; Agricultural Cattle Ins. Co. v. Fitzgerald, 
16 Q. B. 432, 440; Robinson v. Pheenix Ins. Co., 25 Ia. 430; Shelton v. Deering, 10 
B. Mon. 405; Bird v. Bird, 40 Me. 394; Kendall v. Kendall, 12 Allen 92; Herrick 
v. Baldwin, 17 Minn. 209; Holladay-Klotz Co. v. T. J. Moss Co., 89 Mo. App. 556; 
Wright v. Kelley, 4 Lans. 57, 63; Arrison v. Harmstead, 2 Barr 191,194. But see 
Pigot’s Case, 11 Coke 26 4. 

In Woods v. Hilderbrand, 46 Mo. 284, and Burnett v. McCluey, 78 Mo. 676, it was 
held that an alteration in the description of one tract in a deed, whatever its effect on 
the conveyance of this tract, would not affect the validity of the deed as to another 
tract. But see Powell v. Pearlstine, 43 S. C. 403; Bowser v. Cole, 74 Tex. 222, 
where it was held that the insertion of an additional tract avoided a mortgage as to 
the tract originally included. 

And similarly the addition in a mortgage of other notes than that which it was 
actually given to secure avoids the mortgage as to all the notes. Johnson v. Moore, 
33 Kan. 90; Russell v. Reed, 36 Minn. 376. 

In Parke Co. v. White River Lumber Co., 110 Cal. 658, it was held that alteration 
of acontract secured by a mortgage discharged the mortgage as far as the contract 
was concerned, but not so far as a separate note also secured by the same mortgage 
was concerned. 

8 Ward v. Lumley, 5 H. & N. 87, 656; Withers v. Atkinson, 1 Watts 236; Arrison 
v. Harmstead, 2 Barr 191, 194; North v. Henneberry, 44 Wis. 306. 

* Harris v. Owen, West Ch. 527, s.c. sub nom. Harrison v. Owen, 1 Atk. 520; 
Cutler v. Rose, 35 Ia. 456; Hollingsworth v. Holbrook, 80 Ia. 151; Johnson v. Moore, 
33 Kan. 90; Coles v. Yorks, 28 Minn. 464; Pereau v. Frederick, 17 Neb. 117; Kime 
v. Jesse, 52 Neb. 606; Waring v. Smyth, 2 Barb. Ch. 119; Marcy v. Dunlap, 5 Lans. 
365; McIntyre v. Velte, 153 Pa. 350; Powell v. Pearlstine, 43 S. C. 403, 409. 

5 Hollingsworth 7. Holbrook, 80 Ia. 151 ; Bacon v. Hooker, 177 Mass. 335. 

§ Harris v. Owen, West Ch. 527, s. C. sub nom. Harrison v. Owen, 1 Atk. 520; 
Kendall v. Kendall, 12 Allen g2 (see also Bacon v. Hooker, 177 Mass. 335); Cheek 
v. Nall, 112 N. C, 370; Heath v. Blake, 28 S.C. 406. See also Williams v. Van Tuyl, 
2 Ohio St. 336. 
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a mortgage is held to give the mortgagee only a lien, however, 
such alteration discharges the lien.! Alteration of the mortgage in 
such a way as to invalidate it does not, however, discharge a note 
given with the mortgage for the mortgage debt.2. When alteration 
of the note will not only avoid the note, but altogether discharge 
the debt, will be discussed hereafter.® 


Kinds of Contract to which the Rule is Applicable. 


The rule denying recovery where a writing has been altered 
might, so far as relates to the fundamental reason of the rule, have 
been confined to specialties, which by our law are more than 
mere evidence of obligations,* but this reason was early obscured, 
and the rule was largely rested on principles of evidence and 
policy that were equally applicable to any written contract. It is 
true that the rule was first extended from deeds to bills of ex- 
change,® which are in truth mercantile specialties,® being them- 
selves obligations, not merely evidence; and the same may perhaps 
be said of policies of insurance’ to which the rule was soon 
extended,* but the grounds on which these extensions were actually 
made were those of lack of legal evidence and requirements of 
policy. 

It is not surprising therefore to find in this century the rule 





1 Johnson v. Moore, 33 Kan. 90; Russell v. Reed, 36 Minn. 376; Powell v. Banks, 
146 Mo. 620; Kime wv. Jesse, 52 Neb. 606; Waring v. Smyth, 2 Barb. Ch. 119; MclIn- 
tyre v. Velte, 153 Pa. 350. 

2 Kime v. Jesse, 52 Neb. 606. See also Powell v. Pearlstine, 43 S. C. 403. 

8 In the January number of the REVIEW. 

* “The alteration was a cancellation of the deed, having the same effect that 
tearing off the seals would have had. This rule comes down to us from a time when 
the contract contained in a sealed instrument was bound so indissolubly to the sub- 
stance of the document that the soul perished with the body when the latter was 
destroyed or lost its identity for any cause.” er Holmes, C. J., in Bacon v. Hooker, 
177 Mass. 335, 337: 

“ Bonds and negotiable instruments are more than merely evidences of debt. The 
debt is inseparable from the paper which declares and constitutes it, by a tradition 
which comes down from more archaic conditions.” er Holmes, J., in Blackstone v. 
Miller, 188 U. S. 189, 206. 

5 Master v. Miller, 4 T. R. 320, 2 H. Bl. 141. 

The doctrine has been more frequently applied to bills and notes than to any other 
instruments. See numerous cases collected in 1 Ames Cas. B. & N. 447-449; Daniel, 
Neg. Inst. 

® See 2 Ames Cas. B. & N. 872; Langdell, Summ. Cont. § 49 ef seg. 

T Tid. 

® Campbell v. Christie, 2 Stark. 64; Forshaw v. Chabert, 3 Brod. & B. 158. 
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against alteration applied not only to all written contracts,’ but 
even to writings like memoranda to satisfy the Statute of Frauds,” 
which are written evidence, but cannot properly be regarded as 
written contracts. 


Excusable Alteration. 


The original reason for the rule against alteration was obviously 
applicable as well when the alteration was made by a stranger, or 
when it was made by the obligee without fraudulent intent to 
correct a real or supposed mistake, as when made by the obligee 
with fraudulent purpose; but after relief was given by equity and 
by the allowance of secondary evidence in cases of accidental loss 
or destruction, it would seem as if similar relief should have been 
given in case of alteration, where the obligee was innocent of any 
fraudulent intent, certainly where he had no part whatever in the 
alteration. But the English law did not take this step. Altera- 
tion by a stranger still operates as a discharge of a contract, pro- 
vided the instrument was at the time in the custody of the obligee, 
for it is said that “‘a party who has the custody of an instrument 
made for his benefit is bound to preserve it in its original state.” ® 
Why he should be bound to more care to prevent alteration by a 
stranger than to prevent the total loss or destruction of the instru- 
ment, is difficult to see. Analteration made under a mistake of fact 
has been held not fatal; 4 but otherwise if the alteration was inten- 
tionally made andthe mistake was only as to the legal effect of the 





1 Powell v. Divett, 15 East 29; Forshaw v. Chabert, 3 Brod. & B. 158; United 
States Glass Co. v. West Va. Bottle Co. 81 Fed. Rep. 993; Baxter v. Camp, 71 
Conn. 245; Johnson v. Brown, 51 Ga. 498; Kline v. Raymond, 70 Ind. 271; Andrews 
v. Burdick, 62 Iowa 714, 720; Davis v. Campbell, 93 Iowa 524; Lee v. Alexander, 
9 B. Mon. 25; Phoenix Ins. Co. vy. McKernan, 100 Ky. 97; Osgood wv. Stevenson, 
143 Mass. 399; Fletcher v. Minneapolis Ins. Co., 80 Minn. 152; Burton v. American 
Ins. Co., 88 Mo. App. 392; Consaul v. Sheldon, 35 Neb. 247; Meyer v. Huneke, 55 
N. Y. 412; Martin v. Tradesmen’s Ins. Co., 1o1 N. Y. 498; Cline v. Goodale, 23 
Oreg. 406; American Pub. Co. v. Fisher, 1o Utah 147; Consumers’ Ice Co. v. Jen- 
nings, 100 Va. 719; Schwalm v. McIntyre, 17 Wis. 232. 

2 Nichols v. Johnson, 1o Conn. 192; A. A. Cooper Wagon Co. v. Wooldridge, 98 
Mo. App. 648; Schmidt v. Quinzel, 55 N. J. Eq. 792. So where several writings are 
essential to prove the agreement of the parties, fraudulent alteration of one invalidates 
all. Meyer v. Huneke, 55 N. Y. 412. 

8 Davidson v. Cooper, 13 M. & W. 343, 352. 

4 Raper v. Birkbeck, 15 East 17; Wilkinson v. Johnson, 3 B. & C. 428; Prince z. 
Oriental Bank, 3 App. Cas. 325. These were cases where the cancellation under a 
mistake of fact of the name of a party to an obligation was held not to discharge the 
party. 

8 











eran f * es 





114 HARVARD LAW REVIEW. 


contract. In this country the more equitable rule prevails that 
alteration by a stranger or spoliation, as it is often called, will not 
discharge the obligation? The rule is the same for alteration by 
the obligee’s agent or attorney if the obligee himself did not 
authorize it;* or by a trustee. So far as negotiable instruments 
are concerned, however, a reversion to the English doctrine in 
regard to alteration by a stranger has been brought about in 
states which have enacted the Negotiable Instruments Law. The 
draftsman of that law copied the section on the subject from the 
English Bills of Exchange Act.® 





1 Bank of Hindustan v. Smith, 36 L. J. (nN. s.) C. P. 241. The distinction between 
this case and those in the preceding note seems trivial. The court may well have been 
influenced by the fact that there were in this case equitable grounds for holding the 
defendant not liable, aside from any question of alteration. 

2 United States v. Hatch, 1 Paine 336; Davis v. Carlisle, 6 Ala. 707; Nichols v. 
Johnson, 10 Conn. 192; Orlando v. Gooding, 34 Fla. 244; Condict v. Flower, 106 IIl. 
105; Paterson v. Higgins, 58 Ill. App. 268; State v. Berg, 50 Ind. 496; Eckert v. 
Louis, 84 Ind. 99; Lee v. Alexander, 9 B. Mon. 25; Blakey v. Johnson, 13 Bush 
197; Chessman v. Whittemore, 23 Pick. 231; Drum v. Drum, 133 Mass. 566; Church 
v. Fowle, 142 Mass. 12; Croft v. White, 36 Miss. 455; Medlin wv. Platte Co., 8 Mo. 
235; Moore vw. Ivers, 83 Mo. 29; Fisherdick v. Hutton, 44 Neb. 122, 127; Perkins 
Windmill Co. v. Tillman, 55 Neb. 652; Schlageck v. Widhalm, 59 Neb. 541; Good- 
fellow v. Inslee, 1 Beas. 355; Rees v. Overbaugh, 6 Cow. 746; Lewis v. Payn, 8 
Cow. 71; Dinsmore v. Duncan, 57 N. Y. 573; Martin v. Tradesmen’s Ins. Co., 101 
N. Y. 498; Evans v. Williamson, 79 N. C. 86; Whitlock v. Manciet, 10 Oreg. 166; 
Neff v. Horner, 63 Pa. 327; Robertson v. Hay, 91 Pa. 242; Pope vw. Chafee, 14 Rich. 
Eq. 69; Harrison v. Turbeville, 2 Humph. 242; Boyd v. McConnell, 10 Humph. 68; 
Murray v. Peterson, 6 Wash. 418; Union Nat. Bank v. Roberts, 45 Wis. 373. See 
also cases cited in the following note. So in Ireland, Swiney v. Barry, 1 Jones 109. 
Contra, Den v. Wright, 2 Halst. 175, 177. 

8 Forbes v. Taylor, 35 So. Rep. 855 (Ala.); Langenberger v. Kroeger, 48 Cal. 147; 
Brooks v. Allen, 62 Ind. 401; Mathias v. Leathers, 99 Ia. 18, 21; Nickerson v. Swett, 
135 Mass. 514; White Co. v. Dakin, 86 Mich. 581; Christian County Bank v. Goode, 
44 Mo. App. 129; Hays v. Odom, 79 Mo. App. 425; Hunt v. Gray, 35 N. J. L. 227; 
Rees v. Overbaugh, 6 Cow. 746; Casoni v. Jerome, 58 N. Y. 321; Martin v. Trades- 
men's Ins. Co., 101 N. Y. 498; Gleason v. Hamilton, 64 Hun 96, 138 N. Y. 353; 
Waldorf v. Simpson, 15 N. Y. App. Div. 297; Fullerton v. Sturgis, 4 Ohio St. 529; 
Acme Harvester Co. v. Butterfield, 12 S. Dak. 91; Port Huron Co. v. Sherman, 14 
S. Dak. 461; Deering Harvester Co. v. White, 72 S. W. Rep. 962 (Tenn.) ; Bigelow 
v. Stilphen, 35 Vt. 521; Yeager v. Musgrave, 28 W. Va. 90; Jesup v. City Bank, 14 
Wis. 331. But see contra, White Sewing Machine Co. v. Saxon, 121 Ala. 399; Hol- 
lingsworth v. Holbrook, 80 Ia. 151 (cf Mathias v. Leathers, 99 Ia. 18); Gettysburg 
Nat. Bank v. Chisholm, 169 Pa. 564. See also Pew v. Laughlin, 3 Fed. Rep. 39; 
Bowser v. Cole, 74 Tex. 222. If the principal seeks to take the benefit of the agent’s 
alteration, the effect is the same as if the principal had himself made the alteration. 
Nichols v. Rosenfeld, 181 Mass. 525; Sherwood v. Merritt, 83 Wis. 232. 

* Flinn v. Brown, 6 Rich. L. 209. But see contra, as to an administrator, McMur- 
trey v. Sparks, 71 Mo. 126. 

5 Neg. Inst. Act, § 205, following Bills of Exch. Act, §64. See 16 Harv. L. REV. 260; 
Hoffman v. Planters’ Bank, 99 Va. 480. But see Jeffrey v. Rosenfeld, 179 Mass. 506. 
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An unauthorized alteration by the obligor is, of course, not 
allowed to affect the rights of the obligee.! 

The propriety of relieving a party who has altered a written 
‘contract by allowing secondary evidence of the contract depends 
on his freedom from fraudulent or wrongful intent in making the 
alteration. Therefore, if the alteration was made to express more 
clearly the intent of the parties or to correct a real or supposed 
mistake, the contract is inthis country generally held not avoided.? 
Similarly, a cancellation by mistake is not fatal. 

As to alterations authorized by the obligor, the common law 
made a distinction between an alteration affecting a sealed con- 
tract and one affecting other writings. As the common law 
required that the authority of an agent to execute a sealed instru- 
ment should be itself under seal,* parol authorization could not 
make the deed in its altered form the deed of the obligor Nor 





1 Cutts v. United States, 1 Gall. 69; United States v. Spalding, 2 Mason 478; 
Lane v. Pacific, etc., Ry. Co., 67 Pac. Rep. 656 (Idaho) ; Osborn v. Andrees, 37 Kan. 
301; Hughes v. Littlefield, 18 Me. 400; Natchez v. Minor, 17 Miss. 544; Fritz v. 
Commissioners, 17 Pa. 130. 

2 Brutt v. Picard, Ryan & M. 37; Winnipisiogee Paper Co. v. New Hampshire 
Land Co., 59 Fed. Rep. 542; Montgomery R. Co. v. Hurst, 9 Ala. 513; Webb z. 
Mullins, 78 Ala. 111; Turner v. Billagram, 2 Cal. 520; Sill v. Reese, 47 Cal. 294; 
Sullivan v. California Realty Co., 75 Pac. Rep. 767 (Cal.); Hotel Lanier Co. v. John- 
son, 103 Ga. 604; Burch wv. Pope, 114 Ga. 334; Miller v. Slade, 116 Ga. 772; Shirley 
v. Swafford, 45 S. E. Rep. 722 (Ga.); Day v. Fort Scott Co., 53 Ill. App. 165; Osborn 
v. Hall, 160 Ind. 153; Busjahn v. McLean, 3 Ind. App. 281; Andrews v. Burdick, 62 
Ia. 714; Barlow v. Buckingham, 68 Ia. 169; Duker v. Franz, 7 Bush 273; Thornton 
v. Appleton, 29 Me. 298; Croswell v. Labree, 81 Me. 44; Outoun v. Dulin, 72 Md. 
536; Ames v. Colburn, 11 Gray 390; Produce Exchange Trust Co. v. Bieberbach, 176 
Mass. 577; James v. Tilton, 183 Mass. 275; McRaven v. Crisler, 53 Miss. 542; Foote 
v. Hambrick, 70 Miss. 157; Cole v. Hills, 44 N. H. 227; Seymour v. Mickey, 15 
Ohio St. 515; Wallace v. Jewell, 21 Ohio St. 163; Cline v. Goodale, 23 Oreg. 406; 
Wallace v. Tice, 32 Oreg. 283 (cf Savage v. Savage, 36 Oreg. 268); Express Pub. 
Co. v. Aldine Press, 126 Pa. 347; Gunter v. Addy, 58 S. C. 178; McClure v. Little, 
15 Utah 379; Wolferman v. Bell, 6 Wash. 84; Young v. Wright, 4 Wis. 144; Gordon 
v. Robertson, 48 Wis. 493. But see contra, Warpole v. Ellison, 4 Houst. 322; Kelly v. 
Trumble, 74 Ill. 428; Soaps v. Eichberg, 42 Ill. App. 375, 381; Hamilton v. Wood, 
70 Ind. 306; Letcher v. Bates, 6 J. J. Marsh. 524; Phoenix Ins. Co. v. McKernan, 100 
- Ky. 97, 103; Evans v. Foreman, 60 Mo. 449; Bowers v. Jewell, 2 N. H. 543; Lewis v. 
Schenck, 3 C. E. Green 459; Wegner v. State, 28 Tex. App. 419; and see also Green 
v. Sneed, tor Ala. 205; White Sewing Machine Co. v, Saxon, 121 Ala. 399; Heath v. 
Blake, 28 S. C. 406; Capital Bank v. Armstrong, 62 Mo. 59; Otto v. Halff, 89 Tex. 384. 

8 Lowremore v. Berry, 19 Ala. 130; Brett v. Marston, 45 Me. 401; Russell v. 
Longmoor, 29 Neb. 209. See also Chamberlin v. White, 79 III. 549. 

* Mechem on Agency, § 93. 

5 Hibblewhite v. McMorine, 6 M. & W. 200; United States v. Nelson, 2 Brock. 
64; Cross v. State Bank, 5 Ark. 525; Upton v. Archer, 41 Cal. 85; People v. Organ, 
27 Ill. 27; Simms v. Hervey, 19 Ia. 273; Ayres v. Probasco, 14 Kan. 175; Burns # 
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could the deed be valid according to its original terms for the 
deed in that form was destroyed by the mere fact that it pos- 
sessed no longer physical identity with the original obligation.! 
It is plain, however, that if this be granted the obligee should be 
relieved from the consequences of such a destruction of the obli- 
gation, and in modern times wherever the instrument is unenforce- 
able at law in its altered form, secondary evidence would be 
allowed to prove the original terms of the obligation, and if valid 
in that form it would be enforced,? or if the Statute of Frauds did 
not prevent, equity should reform the deed to conform to the 
agreement of parties or should treat it as if reformed.’ 

Similar reasoning is applicable if the law requires a contract of 
the kind which has been altered to be in writing signed by the 
promisor.* 

If the writing was unsealed, an authorized alteration is binding 
upon both parties, and the altered form of the contract, not the 
original form, will be enforced. In jurisdictions where the pecu- 
liar doctrines applicable to sealed contracts are no longer in force, 





Lynde, 6 Allen 305; Basford v. Pearson, 9 Allen 387; Lindsley v. Lamb, 34 Mich. 
509; Williams v. Crutcher, 6 Miss.71; Blacknall v. Parish, 6 Jones Eq. 70; Graham 
v. Holt, 3 Ired. 300; Barden v. Southerland, 70 N. C. 528; Martin v. Buffaloe, 121 
N. C. 34, 36; Gilbert v, Anthony, 1 Yerg. 69; Mosby v. State, 4 Sneed 324; Walla 
Walla Co. v. Ping, 1 Wash. T. 339. 

If the alteration is made before delivery by an agent of the grantor authorized to 
deliver, the grantor is held bound by the alteration, if not broadly on the ground that 
parol authority is good, then on principles of estoppel. Allen v. Withrow, 110 U.S. 
119; Swartz v. Ballou, 47 Ia. 188; State v. Tripp, 113 Ia. 698, 704; Dolbeer wv. Liv- 
ingston, 100 Cal. 617; Phelps v. Sullivan, 140 Mass. 36; Field v. Stagg, 52 Mo. 534; 
Thummel v. Holden, 149 Mo. 677, 684; Cribben v. Deal, 21 Oreg. 211; Van Etta v. 
Evenson, 28 Wis. 33. Cf Vaca Valley R. R. v. Mansfield, 84 Cal. 560. If anew 
delivery of the deed is made after the alteration, the deed is, of course, binding in its 
altered form. De Malarin v. United States, 1 Wall. 282; Prettyman v. Goodrich, 23 
Ill. 330; but held otherwise if the new delivery was made without knowledge of the 
alterations. Nesbitt v. Turner, 155 Pa. 429. 

1 In McNab v. Young, 81 Ill. 11, it was held that the objection that an authorized 
insertion was made after execution could not be taken by one not claiming in the right 
of the grantor. 

2 Gunter v. Addy, 58 S. C. 178. 

8 Burnside v. Wayman, 49 Mo. 356; McQuie v. Peay, 58 Mo. 56; Bryant v. Bank, 
107 Tenn. 560. See also Mohlis v. Trauffler, 91 Ia. 751. 

* Upton v. Archer, 41 Cal. 85; Ingram z. Little, 14 Ga. 173 (overruled by Brown 
v. Colquitt, 73 Ga. 59; Smith v. Farmers’ Mut. Ins. Assoc., 111 Ga. 737). But see 
Bluck v. Gompertz, 7 Ex. 862; Winslow v. Jones, 88 Ala. 496. 

5 Gardiner v. Harback, 21 Ill. 129; Grimsted v. Briggs, 4 Ia. 559; Stewart v. 
First Nat. Bank, 40 Mich. 348; Wilson v. Henderson, 17 Miss. 375; Humphreys 
v. Guillow, 13 N. H. 385; Taddiken v. Cantrell, 69 N. Y. 597; Schmelz v. Rix, 95 
Va. 509. See also cases in the following notes. 
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the same result is necessarily reached as to such contracts,! and 
even in other states, for practical reasons, the same result is often 
reached.” Ratification, subsequent to the alteration, has as full 
effect as authority originally granted ;* and ratification may be 
shown by any conduct from which assent can fairly be implied.‘ 
Indeed ratification may be more effectual in the case of a sealed 
instrument than prior authority could have been. A sealed in- 
strument takes its validity from delivery, and the maker may adopt 
a signature or seal previously made and make them his own by 
delivering them as his. A redelivery therefore of a sealed instru- 
ment by the obligor after it has been altered will make it binding 
in its altered form. A prior consent to an alteration can hardly 
amount to a redelivery after the alteration, but if the maker him- 
self assists or takes part in the alteration it would generally be 
easy to find a new delivery, and courts which, like those of 





1 Dolbeer v. Livingston, 100 Cal. 617; Gardiner v. Harback, 21 Ill. 129; Swartz 
v. Ballou, 47 Ia. 188; State v. Tripp, 113 Ia. 698, 704. 

2 Speake v. United States, 9 Cranch 28; Drury v. Foster, 2 Wall. 24, 33; Wood- 
bury v. Allegheny, etc., Co., 72 Fed. Rep. 371; Bridgeport Bank v. New York, etc., R. 
Co., 30 Conn. 274; Inhabitants v. Huntress, 53 Me. 89; State v. Young, 23 Minn. 
551; Field v. Stagg, 52 Mo. 534; Otis v. Browning, 59 Mo. App. 326; Cribben a. 
Deal, 21 Oreg. 211; Fitzpatrick v. Fitzpatrick, 6 R. I. 64; Bank v. Hammond, 1 Rich. 
L. 281; Lamar v. Simpson, 1 Rich. Eq. 71; Schintz v. McManamy, 33 Wis. 301. 

8 Speake v. United States, g Cranch 28; Goodspeed v. Cutler, 75 Ill. 534; Scott 

v. Bibo, 48 Ill. App. 657; Emerson v. Opp, 9 Ind. App. 581; Pelton v. Prescott, 13 
Ia. 567; Browning v. Gosnell, 91 Ia. 448.; Fletcher v. Minneapolis Ins. Co.,80 Minn. 
152; Workman v. Campbell, 57 Mo. 53; Humphreys v. Guillow, 13 N. H. 385; 
Conable v. Smith, 61 Hun 185; Wester v. Bailey, 118 N. C. 193; Matlock v. Wheeler, 
29 Oreg. 64; Jacobs v. Gilreath, 45 S. C. 46; Ratcliff v. Planters’ Bank, 2 Sneed 425; 
Chezum v. McBride, 21 Wash. 558. But held otherwise as to a surety. Mulkey vz. 
Long, 5 Idaho 213; Warren v. Fant, 79 Ky. 1 (contra, Bell v. Mahin, 69 Ia. 408. See 
also Knoebel v. Kincher, 33 Ill. 308). Where the original alteration amounted to a 
forgery, it was held that ratification was not possible. Wilson v. Hayes, 40 Minn. 531 
(contra, Marks v. Schram, 109 Wis. 452. See also Ofenstein v. Bryan, 20 App. 
D. C. 1). 
_ 4 Barnsdall v. Boley, 119 Fed. Rep. 191; Montgomery v. Crossthwait, go Ala. 
553; Dickson v. Bamberger, 107 Ala. 293; Payne v. Long, 121 Ala. 385, 131 Ala. 
438; Jackson v. Johnson, 67 Ga. 167; Yocum v. Smith, 63 Ill. 321; Oswego v. Kel- 
logg, 99 Ill. 590; Linington w. Strong, 107 Ill. 295; Canon v. Grisby, 116 Ill. 151; 
Bell v. Mahin, 69 Ia. 408; Dover v. Robinson, 64 Me. 183; Ward v. Allen, 2 Met. 
53; Prouty v. Wilson, 123 Mass. 297; Stewart v. First Nat. Bank, 40 Mich. 348; 
Janney v. Goehringer, 52 Minn. 428; Board v. Gray, 61 Minn. 242; Evans v. Fore- 
man, 60 Mo. 449; Reed v. Morton, 24 Neb. 760; Perkins Windmill Co. v. Tillman, 
55 Neb. 652; Wright v. Buck, 62 N. H. 656; Conable v. Keeney, 61 Hun 624; 
Jacobs v. Gilreath, 45 S. C. 46. Cf State v. Churchill, 48 Ark. 426; Benedict v. 
Miner, 58 Ill. 19; Fraker v. Cullum, 21 Kan. 555; Fraker v. Little, 24 Kan. 598; 
German Bank v. Dunn, 62 Mo. 79; Kennedy v. Lancaster Bank, 18 Pa. 347 ; McDaniel 
v. Whitsett, 96 Tenn. 10. 
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England, hold that there is always a delivery when the maker of 
a deed indicates his assent to be bound by it as a completed 
instrument have no difficulty in finding delivery when the maker 
after an alteration has been made ratifies it! But if acknowl- 
edgment? or witnesses® are necessary to the validity of the 
deed, the assent of the parties, even though amounting to a re- 
delivery, would be insufficient to make the alterations part of 
the deed. 

If there are several obligors bound by an obligation, a material 
alteration of the obligation made with the assent of one or more 
parties will be binding upon those who assent,‘ but will totally avoid 
the obligation of any who do not assent.® 





1 Hudson v. Revett, 4 Bing. 368; Winslow v. Jones, 88 Ala. 496; Stiles v. Prebst, 
69 Ill. 382; Abbott v. Abbott, 189 Ill. 488, 497; Bassett v. Bassett, 55 Me. 127; 
Vidvard v. Cushman, 35 Hun 18; Wester v. Bailey, 118 N. C. 193. 

2 Booker v, Stivender, 13 Rich. L. 85. 

8 Drury v. Foster, 2 Wall. 24; Bryant v. Bank, 107 Tenn. 560, 567. See also 
Keene Mach. Co. v. Barratt, 100 Fed. Rep. 590 (C. C. A.). But the deed may be 
good as between the parties. Walkley v. Clarke, 107 Ia. 451; Bryant v. Bank, 107 
Tenn. 560. 

* Hochmark wv. Richler, 16 Col. 263; Browning v. Gosnell, 91 Ia. 448; Rhoades v. 
Leach, 93 Ia. 337; Brownell v. Winnie, 29 N. Y. 400, 409. 

5 Gardner v. Walsh, 5 E. & B. 83; Martin v. Thomas, 24 How. 315; Mundy v. 
Stevens, 61 Fed. Rep. 77; State v. Churchill, 48 Ark. 426; State v. Smith, 9 Houst. 
143; Gardiner v. Harback, 21 Ill. 129; State v. Van Pelt, 1 Ind. 304; Zimmerman v. 
Judah, 13 Ind. 286, 22 Ind. 388; Horn v. Newton Bank, 32 Kan. 518; Warring v. 
Williams, 8 Pick. 322; Greenfield Bank v. Stowell, 123 Mass. 196; Board v. Gray, 61 
Minn. 242; Love v. Shoape, 1 Miss. 508; Morrison v. Garth, 78 Mo. 434; State v. 
Findley, tor Mo. 368; McMillan v. Hefferlin, 18 Mont. 385; Davis v. Bauer, 41 Ohio 
St. 257; Wills v. Wilson, 3 Oreg. 308; Rittenhouse v. Levering, 6 Watts & S. 190; 
Broughton v. Fuller, 9 Vt. 373; Bank of Ohio Valley v. Lockwood, 13 W. Va. 392. 

See also Reese v. United States, 9 Wall. 13; United States v. Freel, 186 U. S. 309; 
People v. Kneeland, 31 Cal. 288; Cotten v. Williams, 1 Fla. 42; Thompson v. Wil- 
liams, 1 Fla. 64; Ames Cas. Suretyship 246 2. 

The court will not restore such an obligation to its original form, so as to make 
sureties liable again on the obligation which they assumed. Ruby v. Talbott, 5 
N. Mex. 251; Fulmer v. Seitz, 68 Pa. 237. Cf. Davis v. Shafer, 50 Fed. Rep. 764; 
Nickerson v. Swett, 135 Mass. 514. 

Of course, if there are entirely distinct obligations created by the same instrument, 
an alteration of one obligation only does not invalidate the others. But the fact 
that an obligation is several at law is not conclusive. Collins v. Prosser, 1 B. & C. 
682, which held that tearing off the seal of one obligor on a several bond thereby 
discharging him did not destroy the obligors, is clearly erroneous. The court admit 
that the right of contribution in equity was affected, and this is surely material. 

In Brownell v. Winnie, 29 N. Y. 400, the name of an obligor was added as maker to 
a note, and the court, in holding the alteration immaterial, relied on the fact that the 
obligation created was several rather than joint and several. This alone would not 
support the decision, but as the added signer was in fact a surety the conclusion is 
sound, since the original maker’s liability in law and equity remained unchanged. 
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If an obligor signs an obligation after it has been signed by 
others, in ignorance of the fact that the obligation has been altered . 
or by his signature is altered and that thereby the other obligors are 
discharged, the obligor signing last is also discharged if the obligee 
is cognizant of the facts before accepting the obligation. The sig- 
nature of the last obligor does not bind him; because given under 
a mistake, induced by what is equivalent to misrepresentation.! 
If, however, the obligee was not notified of the alteration either 
constructively by the appearance of the document or actually, his 
legal right to enforce the obligation cannot be defeated by the 
unknown equity of the deceived obligor.? 

If a contract has been avoided by alteration, the subsequent 
restoration of the writing to its original form without the assent 
of the obligor will not restore the legal obligation.? But if the 
alteration because made by mistake or without wrongful intent 
was not such as to avoid the obligation, and the document has 
been restored to its original form, it will be received in evidence 
and enforced. 


Samuel Williston. 
[ Zo be continued. | 





1 Ellesmere Co. v. Cooper, [1896] 1 Q. B. 75; People v. Kneeland, 31 Cal. 288; 
State v. Craig, 58 Ia. 238; Howe v. Peabody, 2 Gray 556; State v. McGonigle, ror 
Mo. 353. Cf Evans v. Partin, 22 Ky. L. Rep. 20. 

2 Crandall v. Auburn Bank, 61 Ind. 349; Rhodes v. Leach, 93 Ia. 337 ; Ward v. 
Hackett, 30 Minn. 150. And see numerous cases cited in Ames Cas. Suretyship 305 7. 
to the effect that in general fraud or misrepresentation inducing the surety to enter 
into an obligation is no defense against a creditor innocent and ignorant of the facts. 
This principle was lost sight of by the court in the contrary decision of Ellesmere Co. 
v. Cooper, [1896] 1 Q. B. 75. 

8 Wood w. Steele, 6 Wall. 80; Warpole v. Ellison, 4 Houst. 322; Hayes v. Wagner, 
89 Ill. 390, 401; Robinson v. Reed, 46 Ia. 219; Shepard v. Whetstone, 51 Ia. 457; 
Cotton v. Edwards, 2 Dana 106; Locknane v. Emmerson, 11 Bush 69; Citizens’ Nat. 
Bank v. Richmond, 121 Mass. 110; McMurtrey v. Sparks, 71 Mo. App. 126; McDaniel 
v. Whitsett, 96 Tenn. 10; Newell v. Mayberry, 3 Leigh 250. 

4 Rogers v. Shaw, 59 Cal. 260; Kountz v. Kennedy, 63 Pa. 187 (see remarks on 
this case in Citizens’ Bank v. Williams, 174 Pa. 66). 
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THE MEDIEVAL LAW OF INTESTACY 


URING the middle ages the last will was usually the epilogue 
of the last confession! The intestate was regarded with 
horror as an infamous person who had died unconfessed. For if 
he had made confession on his death-bed, the priest before grant- 
ing absolution would have persuaded the dying man to make a 
will by which he would bestow a part of his movables on the 
church and the poor for the repose of his soul.2 The intestate, 
therefore, must have died without providing for his salvation; he 
could not be buried in consecrated soil, and in some parts of 
Europe his personal property was forfeited to his feudal !ord.® In 
England during the first half of the thirteenth century the prelates 
secured the right to distribute such property, but a statute of 
1357 required the ordinary to commit the work of administration 
“to the next and most lawful friends of the dead,” who were to 
make provision for the welfare of his soul and were accountable to 
the ordinary. The rule was after payment of debts to give a 
third of his movables to the wife and a third to the children (the 
bairns’ part), while the other third (the dead’s part) was expended 
for pious works; if he left a wife but no children, or children but 
no wife, the dead’s part was a half. 
It has recently been asserted that intestacy was rare in England 
because it was easy to make a will and because the chroniclers 





1 Auffroy, Evolution du Testament en France, 555; cf. ibid., 376-84. “ Very often 
a man makes no will until he feels that death is near”: Pollock and Maitland, English 
Law, 2nd ed., ii. 340. 

2 The prelates order that when a man makes a will he should dispose of part of 
his property for the good of his soul; also that a priest should be present when a will 
is made: Wilkins, Concilia, i. 583, 638, ii. 155, 156. 

3 Du Cange, Glossarium, s. v. inéestatio ; Etablissements de Saint Louis, ed. Viollet, 
iv. 42-49; Caillemer, Confiscation et Administration des Successions par les Pouvoirs 
Publics, 43-54; Pollock and Maitland, bk. ii. ch. vi. § 4. Caillemer believes that in 
some parts of France the confiscation of the intestate’s goods by the lord was not a 
punishment for a religious offense, but a stage in the development by which serfs 
obtained the right to dispose of their property. 

* On the history of the English law of intestacy, see Selden, The Disposition of 
Intestates’ Goods (Collected Works, iii. 1677) ; Moore, Reports of Cases heard by the 
Judicial Committee of the Privy Council, v. 434-98; Makower, Const. Hist. of the 
Church of England, 428-31 ; Pollock and Maitland, bk. ii. ch. vi. § 4 (the best account 
of the subject) ; on the history of legitim, szd., bk. ii. ch. vi. § 3. 
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treat intestacy as a scandal.! While the paucity of references to 
intestates in the records tends to confirm this view, most of the 
cases referred to by the chroniclers seem to relate to men who had 
fair warning that death was approaching, not to those who died 
suddenly; and the coroners’ rolls show that such sudden deaths 
were very common. Therefore, since a man usually made his will 
on his death-bed,? intestacy could not have been rare; and the 
records which we shall soon examine show clearly that intestates 
who died suddenly were regarded with less horror than those who 
died under normal conditions. 

Much obscurity overhangs the English law of intestacy before 
the thirteenth century. Blackstone, adopting the opinion of 
Coke,® says that “ by the old law the king was entitled to seize 
upon his [the intestate’s] goods, as the parens patriae and general 
trustee of the kingdom.”* On the other hand, Selden and Pollock 
and Maitland deny that this was ever a prerogative of the crown. 
Though Coke’s contention appears to be untenable, it would not 
have been strange if the strong English monarchy, adopting the 
principle of the Norman law, had insisted that the movables of 
intestates should be dealt with in the same way as those of de- 
ceased usurers. The Grand Coutumier of Normandy says that all 
the chattels of those who, after an illness of nine days or more, die 
unconfessed, belong to the duke, though some lords possess this 
right by charter or prescription;® and, according to an inquest 
made by order of Philip Augustus in 1205 regarding the laws 
which Henry II. and Richard I. had observed in Normandy, all 
the movables of an intestate who lay ill in bed three or four days 
before his death were forfeited to the king or to the lord.® In 
1190 the clergy of Normandy claimed, however, that if any one 
dies suddenly without leaving a will his personal estate should be 
distributed by the church.‘ This was evidently a mooted question 





1 Pollock and Maitland, ii. 360, rejecting Selden’s opinion that intestacy was 
common. 

2 [bid., ii. 340. 

8 Reports, ix. 38 b. 

# Commentaries, bk. ii. ch. 32. 

5 Coutumiers de Normandie, ed. Tardif, ii. 56, ch. 20. 

6 “Omnia mobilia ipsius domini regis debent esse aut illius in cujus terra est ”: 
Teulet, Layettes du Trésor des Chartes, i. no. 785 ; Duchesne, Hist. Norm. Scriptores, 
1060 cf. Tardif, Coutumiers de Normandie, i. pt. ii. 93; Delisle, Cat. des Actes 
de Philippe-Auguste, no. 961. 

7 “Distributio bonorum ejus ecclesiastica auctoritate fiet”: Ralph of Diceto, Im- 
agines Historiarum (Rolls Series), ii. 88. 
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in Normandy regarding which there were disputes between the lay 
and ecclesiastical authorities. 

Certain passages may be found in the records which at first view 
seem to lend some support to the theory of Coke and Blackstone, 
but when carefully scrutinized they fail to carry conviction. For 
example, in 1255 Henry III. grants to the burgesses of St. Omer 
that if any of them shall die in the king’s dominions testate or in- 
testate, he will not confiscate their goods, but will allow their heirs 
to have them;! probably Henry III. is here merely safeguarding 
the men of St. Omer against reprisals.2 In 1268 the citizens of 
Dublin contended that the movable property of intestates be- 
longed to the crown, but for this and other misdemeanors they 
were excommunicated. Moreover, various passages in the rolls 
of the twelfth and thirteenth centuries show that the chattels of in- 
testates were sometimes seized by the king,* but in these cases he 
was probably exercising this right because he was the feudal lord. 
In 1284 Edward I. craved a grant of the goods of intestates from 
Pope Martin IV., to help pay the expenses of his proposed cru- 
sade, and met with a refusal,> though a grant of this sort had been 
made in 1256.6 These negotiations with the papacy imply that 





1 Cal. of Charter Rolls, i. 441. 2 Cf. Rot. Lit. Claus., i. 620. 

8 “Nullus praelatus vel judex ecclesiasticus ...de bonis eorum qui intestati 
decedunt se aliquatenus intromittat, sed fisco bona hujusmodi applicentur ”: Gilbert, 
Historic Documents (Rolls Series), 181; Chartae Hiberniae, 32. 

4 “Aldredus de Muchelegate debet Ix. marcas de catallis Reginaldi qui obiit in 
domum suam (sic) sine divisa”: Pipe Roll, 16 Hen. II. p. 46. “ Rogerus [de Floketorp] 
cepit de Emma quae fuit uxor Hugonis Flaxenebert de Kyneburl’ per manum Eustacii 
Noth de eadem, executoris dicti Hugonis, eo quod imposuit eis quod dictus Hugo de- 
cessit intestatus et quod medietas bonorum suorum fuit domino regi, et ideo cepit 
xx. s.ad opus suum proprium”: 3 Edw. I., Rotuli Hundredorum, i. 447. This was 
wrongfully exacted, for a jury found that Hugh had died testate. Roger was the bailiff 
of a manor that had escheated to the king. See sid, i. 445, 449. See also Rot. Lit. 
Claus., i. 537 (writ, 7 Hen. III., stating that Richard Fitzdune did not die intestate, 
and therefore his chattels seized on behalf of the king are to be given to his executors) ; 
Close Roll, 17 Hen. III., cited by Selden, Works, iii, 1682 (writ ordering that a parson 
is to have his mortuary out of the chattels of Robert de Weston, who died intestate). 
It is difficult to accept Selden’s contention that the writ of 7 Hen. III. refers to seizure 
for a debt due to the king. 

5 Cal. of Papal Registers, i. 474. 

6 “Omnia bona mobilia ab intestato decedentium sive de regno Angliae sive de 
aliis terris [regis Angliae] . . . pro illa portione quae juxta patriae consuetudinem de- 
cedentes contingit ... adopus ... regis Angliae ut votum suum efficacius exequi 
valeat ” : Rymer’s Foedera (Rec. Com.), i. 345. In 1248 Innocent IV. decreed that the 
goods of intestates should be set aside by the bishops for the needs of the Holy Land: 
Fournier, Les Officialités, 89. At the parliament of Carlisle, in 1307, complaint was 
made that officers of the pope demand for his use all the goods of intestates: Rotuli 
Parl., i. 220. 
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Henry III. and Edward I. did not regard such goods as the 
property of the crown. 

The evidence at our disposal indicates that, according to the 
older law of England, the personal property of the intestate was 
forfeited to the feudal lord. Cnut’s doom seems to imply that 
already before the Norman Conquest the lords were trying to 
obtain this right: “If anyone dies intestate, be it through his 
neglect or through sudden death, then let not the lord draw more 
from his property than his lawful heriot; and according to his 
direction let the property be distributed very justly to the wife and 
children and relations.” 1 Domesday Book tells us that in the time 
of Edward the Confessor the king could seize all the goods of his 
citizens of Hereford dying without a will.2_ The rule set forth in 
Leis Willelme, ch. 34, that the children of an intestate shall divide 
the inheritance among them equally,’ may be construed as an 
assertion against the claims of the lords. The coronation charter 
of Henry I. says that if any royal vassal meets a sudden death by 
arms or sickness and makes no disposition of his effects (pecunia), 
his wife, children, kinsmen, or liege men shall distribute them for 
the good of his soul. This regulation applies only to royal vas- 
sals, and it seems to imply that, except in cases of sudden death, 
the king as lord might exercise the power of confiscation. Glan- 
vill clearly states that when any one dies intestate all his chattels 
are understood to belong to his lord,® and this seems to be con- 
firmed by some entries in the Pipe Rolls of Henry II.’ The 
chapter of John’s Great Charter enacting that the chattels of a 





1 Cnut’s Laws, ii. ch. 70: Liebermann, Gesetze, i. 356. 

2 Below, p. 126, n. 5. 

8 Liebermann, Gesetze, i. 514. 

* Jbid., i. 522. According to King Stephen’s charter, the goods of intestate clerics 
were to be distributed for the benefit of the soul by the counsel of the church: Stubbs, 
Select Charters, 120; cf. Pollock and Maitland, English Law, 2nd ed., i. 519. In 1190 
the clergy of Normandy claimed that such goods do not belong to the secular power, 
but should be distributed by episcopal authority for pious uses: Ralph of Diceto, 
Imagines Hist., ii. 87. 

5 According to the Grand Coutumier of Normandy and the Etablissements de 
Saint Louis, desperati or inconfessi do not forfeit their movables in case of sudden 
death, but only after a fatal illness of eight or nine days: Auffroy, Evolution du Tes- 
tament, 556; Du Cange, s. v. éntestatio. See also the rule laid down by the clergy of 
Normandy in 1190 and the inquest made in 1205, above, p. 121. 

6 Bk. vii. ch. 16: “Cym quis vero intestatus decesserit omnia catalla sua sui domini 
esse intelliguntur; si vero plures habuerit dominos, quilibet eorum catalla sua recu- 
perabit quae in feodo suo reperiet.” 

7 18 Hen. IL., pp. 98, 133. 
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free man who dies intestate should be distributed by the hands of 
his near kinsmen or friends under the supervision of the church,! 
seems to have transferred power from the king and other lords to 
the prelates; and, though this chapter was omitted in the con- 
firmations of the charter, probably because it collided with the in- 
terests of the lay lords, the church exercised the right to distribute 
the personal property of intestates since the second quarter of the 
thirteenth century? and perhaps since the early part of Henry III.’s 
reign. The constitutions of Walter of Cantilupe, bishop of Worces- 
ter (1240), assert that the distribution should be made under 
the supervision of the lord and him whom the bishop shall have 
deputed for that purpose. This arrangement looks like a com- 
promise in a struggle between the barons and the prelates or be- 
tween the principles set forth in Cnut’s doom and in John’s 
charter. Bracton’s statement of the law of his time is also reminis- 
cent of the older law: “If a free man dies intestate and suddenly, 
his lord should in no wise meddle with his goods, save in so far as 
this is necessary in order that he may get what is his, namely, his 
heriot, but the administration of the dead man’s goods belongs to 
the church and to his friends, for a man does not deserve punish- 
ment although he has died intestate.” 4 

There are, moreover, indications that in Bracton’s day and later 
the lords remembered their old right, and sometimes tried to assert 
it in defiance of the church. In the articles presented to Henry III. 
by the bishops in 1257, it is stated that the king and other feudal 
lords seize the goods of intestates, and do not permit their debts 
to be paid or the residue to be applied by the ordinary to the use 
of the children or kinsmen and to other pious uses. Lords who 
do this were threatened with excommunication at the Council of 
Merton in 1258, and at the Council of Lambeth in 1261.6 In 1279 
Archbishop Peckham rebukes Llewellyn, prince of Wales, for con- 
fiscating “‘ bona intestatorum vestrorum”;" and in 1305 the bishop 
of Llandaff complains to Edward I. that the magnates will not 





1 Stubbs, Select Charters, 300, ch. 27. 

2 In 1239 arule is made regarding the administration of the goods of intestates in 
the absence of the bishop: Wilkins, Concilia, i. 664. 

8 Jbid., i. 675. 

4 Bracton, f. 60 b, ed. Twiss, i. 480. Bracton’s text is open to the interpretation 
that if intestacy is not occasioned by sudden death it may be a cause of forfeiture. 

5 Matthew Paris, Chronica Majora, ed. Luard, vi. 358 ; Wilkins, Concilia, i. 728 ; cf. 
ibid., i. 724. 

© Jbid., i. 740, 754; of. tbid., ii. 705. 7 Registrum J. Peckham, i. 77. 
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allow him to administer the goods of intestates.! The lords also 
continued, in some parts of England at least, to confiscate the 
chattels of their villeins dying intestate.? 

In the marches of Wales the old law in favor of the lords seems 
to have been maintained long after the reign of Edward I. In 1278 
the lord of Kemes agreed to waive his claim to the property of 
intestates.2 In 1352 Edward III. ordered three commissioners to 
inquire whether Sir Henry Hastings, a tenant-in-chief, and others 
died intestate, and whether, according to the custom of the marches 
of Wales, all the chattels of tenants dying intestate belonged to their 
lords. A jury sworn before two of the commissioners in 1354 de- 
clare that from time immemorial it has been customary for the 
lords to have all such chattels. They say that Sir Henry left a 
will, but that Grono ap Ievan died intestate during the present 
reign; his chattels are worth 4os.> An attempt was made to enforce 
the old custom as late as the reign of Edward VI.® 

Attention must finally be called to the town charters, which, 
though they contain many references to intestacy, have been passed 
over in silence by all writers on this subject. Their examination 
will confirm the view that long after Bracton wrote his law-book 
the king and other lay lords still remembered their old right, and 
that their tenants, in the boroughs at least, regarded exemption 
from its exercise as a privilege. The following list of references 
to the evidence on this subject does not profess to be exhaustive.’ 





1 Memoranda de Parliamento, 1305, ed. Maitland, 73. The king answered that he 
would not interfere with the custom of the country, meaning perhaps the custom of 
Wales. For conflicts arising from the claims of the prelates in France, see Auffroy, 
Evolution du Testament, 558-60. 

2 Court Rolls of the manor of Wakefield, ed. Baildon, i. 256, 260; Rotuli Hun- 
dredorum, ii. 758; Pollock and Maitland, 2nd ed., i. 417. Some lords did not permit 
their serfs to make wills or impeded their execution: Letters from Northern Registers, 
73; Wilkins, Concilia, i. 724, 740, 754, ii. 155, 553) 705- 

8 ‘*Ttem si aliquis liber homo de Kemeis decedat intestatus praedictus dominus nihil 
habebit de bonis intestati” : Baronia de Kemeys (Cambrian Archaeol. Assoc.), 59. 

4 “Consuetudo est in marchia Walliae optata [? obtenta] et usitata quod domini 
partium illarum omnia bona et catalla tenentium suorum in partibus illis intestatorum 
decedentium ratione dominii sui praedicti habent et habere consueverunt a tempore quo 
non extat memoria.” 

5 Baronia de Kemeys, 14, 71. 

8 Jbid.,15. In1485 we hear of the office of selling goods of intestates in the county of 
Flint, — an office which seems to have been in the gift of the king: Rotuli Parl., vi. 353. 

7 The references are to town charters, excepting those concerning Cardiff, Hereford, 
Preston, and Tewkesbury, which are to customals or to Domesday Book. The aster- 
isk indicates that the privilege was granted by a baron. Where there is no asterisk 
the reference is to a royal charter, except in the cases of Hereford and Preston. 
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Bala, 1289: Record of Caernarvon, 175. 

Bath, 1256: Warner, History of Bath, app. xlv. 
Beaumaris, 1296: Record of Caernarvon, 159. 

Bere, 1284: Archaeologia Cambrensis, 1849, iv. 216. 
Bristol, 1256: Seyer, Charters of Bristol, 22. 

*Cardiff, before 1183 : Clark, Cartae de Glamorgan, iii. 78.1 
Cardigan, 1284: Placita de quo Warranto, 821. 
Carmarthen, 1257: Charters of Carmarthen, 7. 

Carnarvon, 1284: Record of Caernarvon, 185. 

*Chester, c. 1200: Hist. MSS. Com., viii. 356.? 
Chester, 1300: zid., viii. 357.* 

Conway, 1284: Record of Caernarvon, 163. 
Cork, 1242: Chartae Hiberniae, 25.* 
Criccieth, 1284: Record of Caernarvon, 197. 
Flint, 1284: Taylor, Notices of Flint, 32. 
Guildford, 1257: Cal. of Charter Rolls, i. 456. 
Harlech, 1284: Record of Caernarvon, 193. 

* Haverfordwest, 1219-31: English Hist. Review, xv. 518.4 
Haverfordwest, 1291: ibid. 

Hereford, 1086: Domesday Book, i. 179 a.° 

*Kells, zemp. John: Chartae Hiberniae, 17.° 

*Kidwelly, 1329: Archaeologia Cambrensis, 1856, ii. 276." 
Kingston-upon-Thames, 1256: Roots, Charters of Kingston, 28. 

*Laugharne, 1300: Archaeologia Cambr., 1879, x. suppl. xlii. 
Newborough, 1284: Record of Caernarvon, 179. 

*Newport (Pembrokesh.), 1192(?): Baronia de Kemeys, 15, 50.® 
Northampton, 1257: Cal. of Charter Rolls, i. 459. 
Oswestry, 1398: Shropsh. Archaeol. Soc., Trans., ii. 192. 








1 “Ttem quacunque morte burgensis praeoccupatus fuerit, nisi per nequitiam dampna- 
tus, uxor ejus et liberi sui habebunt catalla mortui vel proximi parentes ipsius tanquam 
heredes si non habuerit uxorem vel liberos.” From a customal of the twelfth century. 

2 “ Et si aliquis civis de praedicta civitate in servitio meo occisus fuerit, de catallis 
suis fiat ac si ipse rationabile testamentum fecisset.” 

8 Whether they die testate or intestate, the goods of the citizens are not to be con- 
fiscated by the king but are to go to their heirs. 

* “ Heres burgensis quacumque morte praeoccupati habeat hereditatem et catallum 
patris sui.” 

5 «Si quis morte praeventus non divisisset quae sua erant, rex habebat omnem ejus 
pecuniam.” 

6 “Quicumque praedictorum burgensium de K. sive in terra sive in mari testatus 
vel intestatus obierit, heres ipsius duodecim denarios in relevium pacabit et hereditatem 
suam quiete possidebit.” 

7 Henry, duke of Lancaster, grants, 2 Edw. [III.], that if any burgher should die 
intestate his son and heir shall have his property “ without challenge of us or our heirs.” 

8 “Ttem si burgensis moritur de quacunque morte morietur, nisi per judicium pro 
felonia vitam suam amittat, ego nihil habebo de catallo nisi relevium scilicet xii. d.” 
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*Oswestry, 1407: 7id., ii. 199. 
Oxford, 1257: Ogle, Royal Letters, 11. 
Pembroke, zemp. Hen. II.: Cal. of Patent Rolls, 1377-81, p. 107. 
Preston, ¢emp. Hen. II. (?): English Hist. Review, xv. 499.” 
Rhuddlan, 1279: Cal. of Patent Rolls, 1272-81, p. 324. 
*Saltash, ¢emp. Hen. I1I.: Luders, Reports, ii. 119.* 
Shrewsbury, 1256: Owen and Blakeway, Hist. of Shrewesbury, i. 12t. 
Stamford, 1257: Cal. of Charter Rolls, i. 472. 
*Tenby, emp. Hen. III.: English Hist. Review, xvi. 103.4 
*Tewkesbury, before 1183: Clark, Cartae de Glamorgan, iii. 78.° 


The same formula is used in the royal charters with few excep- 
tions :® the king promises that if any burgesses should die within 
his dominions testate or intestate, he will not cause their chattels 
to be confiscated, but the heirs shall have them intact, in so far as 
it can be shown that they belonged to the deceased, provided that 
sufficient knowledge or proof of the heirs can be had.’ Perhaps the 





1 “Et [si] burgensis ejusdem villae quacumque morte et quocumque loco sive in 
terra sive in mari sive cum testamento sive sine testamento moriatur, heres suus omnes 
res suas habeat per donandum xii. d. de relevio.” 

2 “Si burgensis de villa morte subitanea obierit, uxor ejus et heredes sui omnia 
catalla sua et terras suas quiete habebunt. Ita quod dominus suus nec justiciarii 
manum ponant in domibus vel in catallis defuncti nisi publice excommunicatus fuerit, 
sed consilio sacerdotis et vicinorum in elemosinis expenduntur.” 

8 Reginald de Valle Torta grants to his burgesses: “et quisquis illorum obierit de 
quacunque morte fuerit, heres ejus catalla ipsius in pace habebit et terram suam per 
triginta denarios releviabit ad plus.” 

* “Concedimus quod si quis burgensium praedictorum morte subita, quod absit, 
moriatur, omnia catalla sua sibi fore salva et heredem suum in hereditatem suam per 
relevium xii. d. libere introire.” 

5 Customal of Cardiff and Tewkesbury. See above, under Cardiff. 

6 The exceptions are Chester, Cork,and Pembroke. Inthe charters of Chester and 
Cork the formula is merely abbreviated. 

7 “Si dicti burgenses aut eorum aliqui infra terram et potestatem nostram testati 
decesserint vel intestati, nos vel heredes nostri bona ipsorum confiscari non faciemus, 
quin eorum heredes ea integre habeant, quatenus dicta catalla dictorum defunctorum 
fuisse constiterit, dum tamen de dictis heredibus notitia aut fides sufficienter habeatur.” 
This formula is also used in the baronial charters of Laugharne and Oswestry, and in 
a grant made by Henry III. to the burgesses of St. Omer (Cal. of Charter Rolls, i. 
441); instead of “heirs” the charter of Oswestry (1407) has “heirs and executors.” 
The formula, as set forth above, should be compared with that of a charter granted 
during the reign of Henry II. by his son Richard to the men of La Rochelle: “ Qui- 
cumque ex illis sive testatus sive intestatus sive confessus sive non morietur, omnes 
res ejus et possessiones integre et quiete remaneant heredibus suis et genero suo” 
(Ordonnances des Rois, xi. 318, from the inspeximus of Louis VIII., 1224). An in- 
speximts of Alphonse of Poitiers, 1241, adds the words “id est” after “ intestatus ” : 
Besly, Histoire des Comtes de Poitou, 500. For other grants of this privilege to 
French towns, see Ordonnances des Rois, xi. 319, 321, 337, 495; Auffroy, Evolution du 
Testament, 557. 
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demand for this privilege was stimulated in 1256-57 and 1284 by 
the negotiations between the crown and the papacy.!_ The charters 
of baronial towns which state that the chattels of burgesses who die 
suddenly or “ by any sort of death” shall go to their heirs, doubt- 
less refer to cases of intestacy. A grant of Henry II. to La Rochelle 
tells us that a burgher who breaks his neck or is drowned, has not 
an opportunity to confess and make his will; therefore his prop- 
erty is to be distributed by his kinsmen and friends for the good 
of his soul.? 

The town records of England give little information concerning 
the disposition of the goods of the intestate. The rule laid down 
in the Preston customal seems to mean that out of his estate pro- 
vision was to be made for the benefit of his soul by the parish 
priest and the dead man’s friends or kinsmen.’ According to the 
customal of Sandwich, which probably records the usages of the 
fourteenth and fifteenth centuries, the mayor and jurats have 
the administration of the dona intestatorum in the following manner. 
The mayor takes with him the jurats and sometimes the rector or 
vicar of the dead man’s parish, and they ascertain what he pos- 
sessed in money, goods, and debts at the time of his death. Then 
they appoint two executors, who are sworn to make an inventory. 
After payment of debts and funeral expenses, the residue is divided 
into three equal parts, if there is a wife and children; into two 
equal parts, if there isa wife but no children. Then the dead man’s 
part (the third or half) is distributed for the benefit of his soul; and 
finally the executors render an account before the mayor and jurats, 
the friends or kinsmen, and the rector or vicar, if they desire to be 
present. The record adds that this practice has been in use from 
ancient times without any contradiction on the part of the arch- 
deacon of Canterbury or any other ordinary. The dead man’s 





1 Above, p. 122. 

2 “ Si vero aliquis eorum colli fractione vel submersione vel aliquo casu subita morte 
praeventus fuerit et spatium confitendi non habuerit, concedo ut secundum rationabilem 
dispositionem et considerationem parentum et amicorum suorum res suae distribuantur 
et eleemosynae fiant pro anima ipsius ”: Ordonnances des Rois, xi. 319. See also the 
claim of the clergy of Normandy in 1190, in Ralph of Diceto, Imagines Hist., ii. 88 : “ Si 
quis vero subitanea morte vel quolibet alio fortuito casu praeoccupatus fuerit, ut de 
rebus suis disponere non possit, distributio bonorum ejus ecclesiastica auctoritate fiet.” 

8 Above, p. 127, n. 2. 

4 “Tta semper quod de bonis ipsi defuncto pro portione accidentibus fiat testamentum 
per visum et auxilium amicorum suorum, si interesse voluerint, et distributio [sit] per 
manus ipsorum executorum debita et fidelis [secundum quod] credunt quod voluntas 
sua fuerit dum vixerit, et ad elemosinam et vias emendéndas pro anima sua juxta 
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part was probably expended for pious uses in other towns, like 
London, York, Chester, Bristol, Dublin, and Newcastle-upon-Tyne, 
where the tripartite division of the chattels of a man with wife and 
children_gxisted.! But Bracton, after speaking of the law of in- 
restated the tripartite division of chattels, vaguely intimates that 
other rules prevailed in some boroughs and cities.2 Most of the 
records say that the personal property of the intestate shall go to 
his heirs or to his wife and children, without specifying any limi- 
tation or legitim. The heirs would, however, probably regard it 
as a religious duty to do something for the repose of the intestate’s 
soul; and, as at Preston, this would naturally be done with the help 
or advice of the parish priest. But we hear nothing of the inter- 
vention of the ordinary, except at Dublin in 1268, when the citi- 
zens resented it; ® and the Sandwich customal expressly excludes 
any intervention of this sort. Such opposition to the assertion of 
episcopal authority was to be expected in towns the magistrates 
of which had the probate of wills. In many boroughs during the 





bonorum quantitatem. . . . Et haec solent fieri ab antiquo usque ad nunc sine aliqua 
contradictione domini archidiaconi Cantuariensis vel alicujus alterius ordinarii"’: Boys, 
Hist. of Sandwich, 524-5. In some parts of France the priest or the kinsmen might 
make a will on behalf of the intestate: Auffroy, Evolution du Testament, 557 ; Recueil 
des Monuments Inédits, ed. Thierry, iv. 408. Many bequests were made by the citizens 
of Bristol for the repair of highways: Wadley, Abstracts of Wills, passim. Another 
chapter of the Sandwich customal says that the movables of orphans are at the dispo- 
sition of the mayor and jurats, “ quia apud nos catalla et bona mobilia non accidunt 
hereditarie heredibus defuncti prout accidunt tenementa, redditus et possessiones,” but 
a portion of such chattels is set aside for masses, the repair of roads, and similar works 
of charity ; thus in 1351 two-thirds were distributed in this way, and only one-third went 
to the heirs: Boys, 514. 

1 For London, York, and Chester, see Sharpe, Cal. of Wills, i. p. xxxiii.; Pollock and 
Maitland, English Law, 2nd ed., ii. 350; Widdrington, Analecta Eboracensia, 68, 300 ; 
Statutes of the Realm (Rec. Com.), vi. 372. The rule laid down in the Chester charter 
(c. 1200, above, p. 126) seems to imply that there was a definite division of the chattels 
in that city. The Bristol wills often make a threefold division of movables: Wadley, 
Abstracts of Wills, p. 104, “ tertia vero pars sit mihi hoc modo” ; cf idid., pp. 49, 75- 
77, 81, 90, 91, 100, 103, etc. For “the dead’s portion ” (a third) at Dublin, see Gilbert, 
Cal. of Records, i. 129, 131. The custom of Newcastle-upon-Tyne, that the third part of 
all the goods of a burgher should be inherited by his children, was adopted by the Scotch 
burghs: Ancient Laws of the Burghs of Scotland, ed. Innes, 55,172. Pollock and 
Maitland, ii. 362, believe that the eldest son or heir could claim no bairn’s part; but, 
according to the Newcastle custom, he was to have the same portion of the goods as 
any of the other children. The Leges Burgorum, ch. 116, also give a long list of heir- 
looms or principalia which he inherits: Ancient Laws, 56, cf ibid., 171. 

2 Bracton, f. 61; Fleta, bk. ii. ch. 57, § 10; cf Pollock and Maitland, ii. 350, for a 
criticism of Bracton’s statement regarding London. 

8 Above, p. 122. In the same year the citizens of London were excommunicated 
for admitting wills to probate in the hustings: Liber de Antiquis Legibus, 106. 
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thirteenth and fourteenth centuries the municipal magistrates pro- 
nounced on the validity of wills and administered justice on behalf 
of the legatee whose legacy was withheld,” though this jurisdiction 
was evidently regarded with disfavor by the prelates.? The mu- 
nicipal authorities before whom wills were proved would naturally 
claim the right to administer the intestate’s property. “The 
right to regulate the administration of intestates was too closely 
connected with the testamentary jurisdiction to be conveniently 
separated from it.” # 

While we have tried to show that there are indications of a 
struggle of the feudal lords to obtain or maintain their right to con- 
fiscate the chattels of intestates — a struggle which lasted from the 
time of Cnut to the time of Edward I., and of which we still find 
reminiscences in the records of the fourteenth century, —the main 





1 For probate in the hustings of London from 1256 onward, see Sharpe, Cal. of 
Wills, i. pp. xlii-xlvi; Liber Albus, 180, 403, 407; Ricart’s Kalendar, 97-99; Pollock 
and Maitland, ii. 331. See also Domesday of Ipswich, ed. Twiss, 70-86; Bacon, Annals 
of Ipswich, 10, 16, 25-27, 41-46, 50-55, 59-61, 68-73, etc. (wills proved from 1269 on- 
ward); Placitorum Abbreviatio, 211, 216, 235 (Canterbury, Oxford, and London, tem/. 
Edw. I.) ; Little Red Book of Bristol, ed. Bickley, i. 32, 52-54 (ordinance concerning 
probate, 1344, etc.); Hist. MSS. Com. xi. pt. iii. 188 (grant by Edw. II. that wills 
touching tenements in King’s Lynn shall be proved and enrolled before the mayor) ; 
Owen and Blakeway, Hist. of Shrewsbury, i. 382; Oliver, Hist. of Exeter, 222; Wid- 
drington, Analecta Eboracensia, 71. These references suffice to modify or confute the 
opinion of Bracton and the decision of the royal judges, 19 Edw. I. (Pollock and Mait- 
land, ii. 330), that the jurisdiction over bequests of burgage tenements belonged to the 
ecclesiastical courts. In some boroughs a will was proved first before a representative 
of the bishop, and afterwards before a town magistrate in the gildhall: Wadley, Ab- 
stracts of Bristol Wills, 3, 5,7, etc. ; Manship, Hist. of Yarmouth, 405; Bacon, Annals 
of Ipswich, 41; Tighe and Davis, Annals of Windsor, i. 324; Registers of Walter 
Bronescombe, etc., ed. Hingeston-Randolph, 436 (Exeter) ; Hist. MSS. Com., xi. pt. 
iii. 233-4 (King’s Lynn). Perhaps a canon of Boniface’s Constitutions (1261, Wilkins, 
Concilia, i. 754; cf tbid., i. 550, ii. 705) may be directed against this practice: “ Item 
testamentis coram ordinariis locorum probatis et approbatis eorundem probatio seu 
approbatio testamentorum a laicis nullatenus exigatur.” Though the records empha- 
size the claim of the burgesses that wills devising burgage tenements should be proved 
in the borough court, many of the wills thus proved (for example, at London, Bristol, 
and King’s Lynn) bequeathed chattels only, or both chattels and land. 

2 Since the first half of the fourteenth century we hear of actions in the borough 
courts by the writ ex gravi guerela to recover bequests of burgage tenements : Little 
Red Book of Bristol, ed. Bickley, i. 33; Liber Assisarum, f. 232, 250; Law Quarterly 
Review, i. 265. As early as 1291 the legatee had a remedy in the borough court of 
Ipswich against the executors who would not give him seisin: Domesday of Ipswich, 
ed. Twiss, 72, 82. 

8 Liber de Antiquis Legibus, 106; Letters from Northern Registers, 71. 

4 Stubbs, in Report of Eccles. Courts Commission, 1883, p. xxiii. He makes this 
statement in speaking of the jurisdiction of the church tribunals. 
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object of this paper has been to call attention to the fact that 
throughout the thirteenth century many boroughs were purchasing 
from their lords a favor or privilege which, according to Bracton, 
was the right of every freeman. In the very decade when Bracton 
was asserting that the lord shall not meddle with the intestate’s 
goods, the lords were selling a burghal franchise which implied 
that they had the right to seize such goods. The importance of 
personal property in boroughs, which was due to the predominance 
of mercantile over agricultural interests, would naturally make both 
the lords and the burgesses inclined eagerly to assert their claims 
against the pretensions of the prelates. The old law of intestacy, 
as set forth by Glanvill, pressed more heavily upon the tradesmen, 
whose wealth was made up mainly of chattels, than upon rural free- 
holders and villeins. It is not strange, therefore, that the town law 
since the thirteenth century strove to reject the pretensions of both 
lords and prelates, and to establish the rule that the chattels of the 
intestate should go to his kinsmen, who would, however, be ex- 
pected to devote a portion of his property to pious works for the 
atonement of his sins and the benefit of his soul. 
Charles Gross. 
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THE Law ScHoot. — The registration in the School on November 15 for 
the last twelve years is shown in the following table : — 


Res. Grad. . 
Third year . 
Second year 
First year 
Specials . 


Total . 


Res. Grad. . 
Third year . 
Second year 
First year 
Specials . 


Total . 


1893-94- — 1894-95- 


. 66 82 
. 322 135 
. 140 172 
23 13 
. 351 402 
1899-1900. 1900-01. 
_— I 
. 134 144 
. 193 202 
. 232 241 
51 58 
. 610 646 


1895-96. 1896-97. 1897-98. 1898-99. 
= - I I 
$ 93 130 “4 
13 179 157 I 

224 169 216 218 
9 31 41 58 


467 472 545 548 
I9OI-02. 1902-03. 1903-04 1904-05. 


I _ I 
149 167 180 182 
190 196 201 232 
229 228 293 2 3 

59 49 60 5 


628 640 738 758 


The following tables show the sources from which the twelve successive 
classes have been drawn, both as to previous college training and as to 


geographical districts : — 


Class of 


1896 
1897 
1898 
1899 
1900 
1901 
1902 
1903 
1904 
1905 
1906 
1907 


HARVARD GRADUATES. 


From Mas- New England outside Outside of New 

sachusetts. of Massachusetts. England. Total. 
23 7 17 47 
27 2 15 44 
42 I 25 68 
45 6 19 70 
50 II 30 gl 
45 3 28 76 
59 2 28 89 
43 4. 28 75 
47 5 17 
44 4 20 63 
52 7 32 gl 
44 6 40 go 


NOTES. 


GRADUATES OF OTHER COLLEGES. 


From Mas- New England outside Outside of New 
sachusetts, of Massachusetts. England. 


14 1I 45 
9 12 5 
19 23 62 
21 12 45 
30 19 60 
27 22 59 
29 61 
26 
29 128 
27 128 
45 167 
33 154 


Hotpine no. Decree. 


New England Outside ToTAL o 
From Mas- outside of of New Cass. 
Class of sachusetts. Massachusetts. England. 
1896 10 
1897 26 
1898 25 
1899 ° II 
1900 II 
190I 25 
1902 18 
1903 
1904 
1905 
1906 
1907 


9 140 
16 170 
25 224 ° 
38 169 
3 216 
9 218 
9 232 
12 241 
10 229 
18 228 
293 
8 285, 


ues laa lew eve 


As the forty-one Harvard seniors in the first year class have in each 
instance completed the work required for the Harvard A. B. degree, all 
members of the class are virtually college graduates. ‘The same is true of 
practically the entire School. Of the fifty-eight special students, twenty- 
four have entered this year, and of these twenty are graduates of a college 
or university, four having received a degree in law. 

One hundred and fourteen colleges and universities have representatives 
now in the School as compared with one hundred and eleven last year and 
ninety-four the previous year. In the first year class sixty-nine colleges and 
universities, as compared with sixty-three last year, are represented, as follows: 
Harvard, 90; Yale, 16 ; Brown, 13; Dartmouth, 12; Williams, 9 ; Amherst, 
8; Bowdoin, 6 ; California, Colby, Holy Cross, Nebraska, 4 ; Cornell Uni- 
versity, Illinois College, Stanford, Notre Dame, Ohio Wesleyan, Wesleyan 
(Ct.), 3; Bates, Chicago, Georgetown College, Hamilton, State College of 
Kentucky, Princeton, Washington and Jefferson, Western Reserve, 2 ; Uni- 
versity of Alabama, Amity, Bethany, Cambridge, Cincinnati, Colorado 
College, De Pauw, Drury, Earlham, Georgetown University, Hamilton, 
Haverford, Howard, Indiana, Iowa University, lowa Wesleyan, Johns Hop- 
kins, Lake Forest, Lehigh, Manhattan, Massachusetts Institute of Tech- 
nology, Mercer, Michigan, Missouri, College City of New York, North 
Carolina, Oberlin, Ohio State, Oregon, Oxford, Pomona, Rochester, St. 
Vincent’s, Swarthmore, Syrian Protestant, Texas, Tufts, Tulane, Union (Ky.), 
Valparaiso, Vermont, Wabash, Waynesburg, Wisconsin, Wooster, 1. There 
are at present in the School ten law school graduates, of whom three have 
received also an academic degree, representing the following law schools: 
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Baldwin, Cincinnati, Dalhousie, Dickinson, Harvard, Kings (Windsor), Uni- 
versity of Illinois, Maryland, New York University, Washington University 
(Mo). 





THE THEORY OF A “ FEDERAL Common Law.” — Although it is the gen- 
eral policy of the federal courts to follow the decisions of the state courts 
on questions of interpretation of statutes, still, as a recent case shows, if the 
rights of the parties have been fixed by contract before the state courts have 
adjudicated upon the statute, the federal courts will exercise their inde- 
pendent judgment, and may declare a statute valid which the supreme 
court of the state has adjudged void as in contravention to the state con- 
stitution. Great Southern Fireproof Hotel Co. v. Fones, 193 U. S. 532. 
In like manner, the common law rules laid down by the supreme court of 
the state may be disregarded by the federal courts.’ 

The cases establishing this latter doctrine have been made the basis of a 
theory that there is a federal common law as distinguished from that of 
the separate states. Starting with the proposition that the common law is 
adopted by the state itself and is promulgated in the decisions of its supreme 
court, it is contended that when the rules applied by the federal courts 
differ from those enforced by the state courts, the federal courts are fol- 
lowing a law of their own. Since the judges describe this law as general in 
contradistinction to local,? it must be considered a federal common law. 
To strengthen this conclusion, appeal is made to the analogy of admiralty 
and maritime jurisdiction where unwritten law is enforced exclusively by 
the courts of the United States ;* and on historical grounds it is maintained 
that the government of the United States has succeeded to the common law 
jurisdiction of Great Britain. 

The argument from analogy to admiralty is hardly tenable, because, 
aside from the inherent difference between the admiralty and common 
law systems,‘ the analogy is equally applicable to criminal and civil com- 
mon law ; and it was early settled that the Federal courts have no common 
law jurisdiction in criminal cases.© The same answer might controvert 
the historical argument, were that argument supported by facts. Although 
the common law, in so far as it was suited to local conditions, existed in the 
separate colonies at the time of the Revolution,® it was never specifically 
adopted by the general government.” The Supreme Court by repeatedly 
affirming that there is no common law of the United States * has denied an 
implied adoption, and an examination of the cases where the federal courts 
apply rules different from those applied by the courts of the state in which 
the action arises, will show no true grounds for the contrary contention. 

The laws of each state consist of the Constitution of the United States 
and the laws and treaties made under it, and the constitution, statutes and 





1 Baltimore & Ohio Railroad v. Baugh, 149 U. S. 368. 

2 See Railroad Co. v. National Bank, 12 Ot. (U. S.) 14, 31-32; Myrick v. Michigan 
Central Railroad Co., 17 Ot. (U. S.) 102, 109. 

8 See Murray v. Chicago & Northwestern Ry. Co., 62 Fed. Rep. 24. 

4 See The Lottawanna, 21 Wall. (U. S.) 558. 

5 United States v. Worral, 2 Dall. (U. S.) 384; see State of Penna. v. Wheeling, 
etc., Bridge Co., 13 How. (U. S.) 518, 563. 

6 See U. S. v. Reid, 12 How. (U. S.) 363. 

7 See Gatton v. Chic., R. I, & P. Ry. Co., 95 Ia. 112. 

8 See Bucher v. Cheshire R. R. Co., 125 U.S. 555, 583-584. 
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common law of the state. The Constitution of the United States and the 
laws made under it are the laws of the state because expressly adopted by 
the people of the state.? The federal courts are, therefore, courts of the 
state, and as such administer state laws. ‘That the federal court may differ 
from the state court in its interpretation of the common law, as in the 
principal case it differed from it in the interpretation of a statute, is due to 
the fact that they are courts of co-ordinate power with no common superior. 
Such difference in interpretation results in uncertainty as to what is the law 
but does not create two systems of law upon the same subject-matter. The 
conception of a federal common law as a “ general system of jurisprudence 
hovering ‘over local legislation and filling up its interstices” '° is funda- 
mentally opposed to the basic principle of our common law that there is 
no law apart from territory. 





















































SUCCESSIVE ASSIGNEES OF A MorTGAGE Dest, EAcu WITH A LEGAL REs. — 
Both the courts which regulate the rights of successive assignees of the same 
chose in action by priority of notice to the obligor’ and those which apply 
the rule of priority of assignment? agree that where the obligation is con- 
tained in an instrument the assignee who obtains the instrument prevails.® 
This harmony of opinion results from the general policy of equity not to 
deprive a purchaser of any legal advantage which he has acquired without 
taint of conscience. In applying this doctrine the courts have gone to 
great lengths. For example, when a party to an action had a common law 
right to refuse to testify, equity would not grant against a dona fide pur- 
chaser a bill for the discovery of evidence which would prejudice him in 
his honestly purchased rights. Nor would it, in an action of ejectment, 
restrain him from setting up the purely technical and unmeritorious plea of 
a satisfied outstanding term in a third person. 

In view of these principles, facts such as are presented by a late New 
York case seem to raise a rather complicated question. The obligee of a 
bond secured by mortgage assigned the debt and delivered the bond to A. 
Later he assigned the same debt to B, to whom he surrendered the mort- 
gage deed. Both A and B were dona fide purchasers for value. Syracuse 
Savings Bank v. Merrick, 96 N. Y. App. Div. 581. The court was 
relieved of the necessity of deciding the case on its merits because A had 
failed to record his assignment as required by statute, but the same case has 
arisen where consideration of the registry system was not involved. The 
courts, starting with the well established rule of mortgage law that an assign- 
ment of the debt carries with it the security,® have held that A, who gets the 
debt by getting the instrument containing the obligation, is entitled to 
preference whether the assignment to him precedes ® or follows’ that to B. 









® Simonton, The Federal Courts, 2d ed., 31; see McCulloch v. Maryland, 
4 Wheat. (U. S.) 316, 403. 
10 Duponceau, Jurisdiction of Federal Courts 87. 


1 English, etc., Trust v. Brunton, [1892] 2 Q. B.1; Third Nat. Bank of Philadel- 
phia v. Atlantic City, 126 Fed. Rep. 413. 

2 Putnam v. Story, 132 Mass. 205. 
- 8 Bridge v. Connecticut Life Ins. Co., 152 Mass. 343; see Re Gillespie, 15 Fed. 

ep. 734. 

bd gc Emmerson v. Ind, Coope & Co., 33 Ch. D. 323. 

5 Whittemore v. Gibbs, 24 N. H. 484. 

® Morris v. Bacon, 123 Mass. 58. 
7 Kernohan v. Manss, 53 Oh. St. 118; Boyle ». Lybrand, 113 Wis. 79. 
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Do these decisions deprive B of a legal right which he has obtained for 
value and without a charge upon his conscience? The answer must depend 
entirely upon the right which he actually gets by his bargain. And it would 
seem that he gets nothing more than a security title which he is only con- 
ditionally entitled to retain. If the obligee first assigns to B and delivers 
the mortgage but retains the bond, he must hold the bond on a constructive 
trust for the benefit of B. B holds the mortgage title as security for the 
payment of the debt, but with full knowledge that it is a mere security title. 
Consequently, he must be taken to know that his right to retain that security 
depends wholly upon his interest as cestui gue trust in having the debt paid 
to his trustee. He, of course, intends to perfect his right to the security by 
later obtaining possession of the bond ; but if in the meantime the obligee, 
in violation of the constructive trust, assigns and delivers the bond to A, 
who has no notice of the trust, B’s rights as ces¢ué sink, and his right to the 
security perishes with them. ‘The same conclusion must be reached where 
A’s assignment is prior, for the measure of B’s right in that which he know- 
ingly takes as security is his right in the obligation secured. 





RIGHT TO TRIAL BY JURY IN CRIMINAL CASES UNDER THE FOURTEENTH 
AMENDMENT. — The fourteenth amendment to the Constitution of the 
United States provides that no state shall “deprive any person of life, 
liberty, or property, without due process of law.” From state legislation 
which would infringe this right to “due process,” an appeal lies to the 
federal courts.1 The District Court of the Southern District of Georgia 
lately decided that this amendment guarantees a jury trial to municipal 
offenders sentenced to infamous punishment; and that a Georgia statute 
providing for the summary infliction of such punishment was unconstitu- 
tional. /Jamison.v. Wimbish, 130 Fed. Rep. 351. This case raises the 
question how far the amendment necessitates a jury trial in criminal cases. 
‘The courts which have interpreted the amendment most favorably for the 
principal case have gone no further than to say that it confirmed this right 
in all cases where the accused had it by the system of law obtaining in the 
state prosecuting him, at the time of the adoption of the amendment.? 
From the earliest times magistrates have exercised summary jurisdiction 
over municipal offenses.* This was the practice in Georgia at the time the 
amendment was adopted.* Nor does the infliction of infamous punishment 
entitle the prisoner to a jury trial. Such punishments were imposed sum- 
marily by justices of the peace at common law.’ If then cases such as the 
principal case were dealt with summarily by the common law of Georgia at 
the time the amendment was adopted, and infamous punishment could be 
inflicted by a court without a jury, the constitutional provision was not 
violated by the Georgia statute. 

It is not proposed, however, to reach this result merely on the ground that 
the principal case is not within even the above interpretation of the amend- 





1 Allen v. Georgia, 166 U.S. 138,140; Wilson v. North Carolina, 169 U.S. 586, 593. 

2 Callan v. Wilson, 127 U. S. 540, 549; / ve Kemmler, 136 U. S. 436, 448. 

8 See Byers v. Commonwealth, 42 Pa. St. 89; Green v. Superior Court’ of San 
Francisco, 78 Cal. 556. 

4 Williams v. City Council of Augusta, 4 Ga. 509 ; Floyd v. Commissioners of Eaton- 
town, 14 Ga. 354. 

5 See 3 Burn, Justice of the Peace, 30th ed., 142; see also St. of James I., c. 4. 
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ment, but rather on the theory that the fourteenth amendment does not in- 
clude the right to trial by jury. The authorities cited by the court in the prin- 
cipal case in support of the right to such trial are hardly in point ;° since those 
cases arose in federal jurisdictions where the fifth and sixth amendments ap- 
plied ; ’ and these amendments have no application to prosecutions for crimes 
against a state.* On the other hand Justice Bradley, who in the slaughter- 
house cases carried the force of the fourteenth amendment further than any 
other member of the court, later said with reference to this amendment: 
“There is nothing in the constitution to prevent any state from adopting 
any system of laws or judicature it sees fit for its territories.””® States should 
be allowed to do away with jury trial to-day as readily as they could before 
1870. On this ground only, can the extension by statute of equity jurisdic- 
tion be supported. ‘To limit states to the procedure then in vogue would 
make no allowance for progress in systems of judicature induced by new 
conditions. Nor does it seem right so to interpret the amendment as to 
sanction summary conviction in one state and to forbid it in another, merely 
because the one had allowed itself such jurisdiction before 1870, and the 
other had not. Any legal procedure in accord with the established usage in 
England and America and in conformity with the constitution and laws of 
the United States, or with its treaties, should be considered “due process 
of law.” ?° Such an interpretation of ‘‘ due process” is adopted by the 
Supreme Court in civil cases ;“ and while this question has not been 
squarely raised in criminal cases, there seems no reason for holding that 
what is “due process” as to the former is not “due process ” as to 
the latter, since the same safeguards are extended to “life, liberty, or 
property.” 





PART PERFORMANCE UNDER THE STATUTE OF FRAUDS. — It is well estab- 
lished that equity will not allow one party to an oral contract for the sale of 
land to set up the statute of frauds when the other party, in reliance on 
this contract, has partially performed.’ In determining what acts constitute 
a sufficient part performance to take the case out of the statute, the English 
courts and the majority of the courts in this country seem to require only 
that the acts must be overt, and of such a nature that they may be unequiv- 
ocally attributed to the existence of an oral agreement.” Under this rule 
the courts have held that mere entry by the purchaser under the oral con- 
tract was enough to take the case out of the statute,® while on the other 
hand a tenant in possession who made improvements on the premises rely- 
ing on an agreement to extend his lease was denied specific performance 
because his acts, not being inconsistent with the original tenancy, could not 
be unequivocally attributed to the existence of the parol agreement.* Such 





6 United States v. Johanssen, 35 Fed. Rep. 411 ; /# re Mills, 135 U. S. 263; Callan 
v. Wilson, supra. 

7 In re Sawyer, 124 U.S. 200; Eilenbecker v. Plymouth Co., 134 U.S. 31. 

8 Brooks v. Missouri, 124 U. S. 397. 

® Missouri v. Lewis, to1 U. S. 22, 31. 

10 Hurtado v. California, 110 U. S. 538; Lowe v. Kansas, 163 U. S. 81, 85. 

11 Walker v. Sauvinet, 92 U. S. 90; see also Hallinger v. Davis, 146 U. S. 314. 


1 Browne, Stat. of Frauds, ch. xix. ; Mundy v. Jolliffe, 5 Myl. & Cr. 167. 

2 Maddison v. Alderson, L. R. 8 App. Cas. 467; Harris v. Knickerbacker, 5 Wend. 
(N. Y.) 638. 

3 Pain v. Coombs, 1 De G. & J. 34. 

* Frame v. Dawson, 14 Ves. Jun. 385. 
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an arbitrary requirement can be based only on the notion that a court of 
equity will enforce a contract whenever it is sufficiently satisfied of its exist- 
ence. Since, however, the statute of frauds expressly provides that all 
contracts for the sale of land must be evidenced in writing signed by the 
party to be charged,® the court in upholding a contract proved in any other 
way is acting in direct contravention to the statute. The ground, if any, 
for equitable interference in such cases is that the defendant should be 
charged, not upon the contract itself, but upon the equities resulting from 
its partial execution,® thus enforcing specific performance apart from the 
statute of frauds, and not in spite of it. In conformity with this reasoning 
several states in this country, notably Massachusetts, follow a rule seemingly 
superior to that laid down by the majority of jurisdictions. The case usu- 
ally arises in the following way: The plaintiff enters upon the land and in 
reliance on the contract to convey erects improvements costing more than 
their intrinsic value, so that even if he were allowed a quasi-contractual 
action he could not recover adequate damages. In consequence of these 
cases, it is commonly said that part performance, in order to take the case 
out of the statute of frauds, must consist of a change of possession accom- 
panied by such acts on the part of the purchaser that adequate compensa- 
tion can be given him only by a conveyance of the premises.” From this 
it might appear that change of possession is necessary and that the plaintiff 
must always be the purchaser. But since the rule would seem to depend 
on the fact that unless specific performance is granted, the plaintiff will in- 
evitably be damaged through his reliance on the defendant’s representations, 
a proper case for its application may readily arise, where there is no change 
of possession and the plaintiff is the seller. An example is furnished by the 
facts of a late English case, where the plaintiff, in reliance on the defend- 
ant’s oral promise to buy a portion of his land, built a house on it according 
to the latter’s specifications. Dickenson v. Barrow, [1904] 2 Ch. 339. 
Though the case went off on another point, if the improvements made in 
anticipation of the sale were more expensive than valuable, it is difficult to 
see why specific performance should not have been granted here under the 
Massachusetts rule. 





PURCHASE FROM THE GRANTOR OF A DEED IN Escrow. — Delivery of 
the deed is necessary to pass the title to land, and escrow is a method of 
delivery. Under the general rule, this delivery does not avail to pass the 
title until the performance of the conditions or the happening of the con- 
tingency upon which the deed is held in escrow ;* but if for any reason such 
as insanity, coverture, or death, the grantor becomes incapacitated from 
passing title before the delivery out of escrow, this second delivery is by 
the fiction of relation carried back to the time of the delivery into escrow 
so as to make the title pass as of that time.? Since then, in the ordinary 
case, it is not the grantor’s deed until the second delivery, the question 
arises whether a subsequent grantee getting a conveyance before the per- 
formance of the conditions of the escrow would get a title indefeasible at 





§ Stat. 29 Car. IL., ch. iii. sec. iv. 
8 Per Selbourne, L. J., in Maddison v. Alderson, supra. 
7 Glass v. Hurlbert, 102 Mass. 24; Burns v. Daggett, 141 Mass. 368. 


1 Smith v. South Royalton Bank, 32 Vt. 341. 
2 Webster v. Kings County Trust Co., 145.N. Y. 275. 
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law. It is the policy of the law to favor the grant in escrow. At least it is not 
regarded as just that one charged with notice of the grant in escrow should 
nevertheless take a complete legal title ; and all jurisdictions agree that he 
cannot, though there may be an exception where the original grantee is a 
volunteer. Since however the cases reach this result on different grounds, a 
conflict arises as to whether an innocent purchaser will take a complete 
legal title. 

Some jurisdictions cut off the intervening grant to a purchaser with notice 
by extending the use of the fiction of relation.? But as it is a general doc- 
trine that a fiction invoked to do justice should not be used against inno- 
cent third parties,* in these jurisdictions a dona fide purchaser from the 
grantor of a deed in escrow takes an indefeasible title,> and this doctrine 
has been recently followed. mmons v. Harding, 70 N. E. Rep. 142 
(Ind., Sup. Ct.). 

Other jurisdictions do not allow an innocent purchaser to defeat the grantee 
in escrow.6 These jurisdictions hold that after the deed is placed in escrow 
the grantor no longer has full legal title. The grant in escrow puts the 
land out of his power and makes it possible for the grantee to get some- 
thing analogous to specific performance at law. ll that the grantor has is 
a title subject to a defeasance, and a title subject to a defeasance is all that 
a purchaser from him, whether mada fide or bona fide, can buy." Therefore, 
notwithstanding the intervention of third parties, the grantee in escrow gets 
a full legal title upon performance of the conditions.* The latter decisions 
invoke no fiction in reaching this result and seem to support the better 
rule. 





CoMMUNICATION OF ReEvocaTION. — An offer to make a contract is good, 
generally speaking, until revoked. A question presenting considerable 


difficulty, however, is whether knowledge by the offeree, indirectly acquired, 
that the offerer intends to revoke or has done an act inconsistent with 
the continuance of the offer, is sufficient revocation. The leading case 
on the subject is Dickinson v. Dodds.!' The defendant offered to sell to 
the plaintiff certain land. On the following day knowledge came indirectly 
to the plaintiff that the defendant was negotiating a sale of the property to 
another; whereupon the plaintiff, before any notice of revocation had been 
communicated to him by the defendant, handed the latter an acceptance 
of his offer. The defendant, having already sold the land to another, 
refused to perform, and the plaintiff brought a bill in equity against the 
defendant and his vendee. The court refused to grant specific perform- 
ance. The case has been followed in Maryland,’ and is again approved 
and followed in a late Wyoming case. rank v. Stratford-Handcock, 77 
Pac. Rep. 134. While in each of these cases the plaintiff is praying 
specific performance, which it would seem could not be granted in any 
event, since the vendee’s right to the property is equal and arose prior to 





8 McDonald v. Huff, 77 Cal. 279. 

4 Viner’s Abdg. tit. “ Relation.” 

5 Wolcott v. Johns, 7 Col. App. 360. 

6 Hall v. Harris, 5 Ired. -~ (N. C.) 303. 

7 Hooper v. Ramsbottom, 6 Taunt. 12 ; Fort v. Beekman, 1 Johns. Ch. (N. Y.) 288. 
8 Leiter wv. Pike, 127 Ill. 287. 


1L. R. 2 Ch. D. 463. 
2 Coleman vw. Applegarth, 68 Md. 21. 
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that of the offeree, if any, and his conscience cannot be charged by his 
mere knowledge that a revocable offer was outstanding when he made his 
agreement with the offerer, yet the cases test the validity of the accept- 
ance, for under modern practice equity can award damages where it is 
impossible to grant specific performance. This was not done, the court in 
each instance granting no relief whatever, placing its decision on the broad 
ground that the attempted acceptance, after knowledge of the negotiation 
or sale, was ineffectual, and that no contract was formed. 

In support of the holding of the above cases, this argument is made: 
the legal fiction that an offer is repeated during every moment from the 
time it leaves the offerer until revocation or acceptance, amounts to a 
presumption raised at the moment of acceptance that justifies the offeree 
in assuming that the offerer is still of the same mind. This presumption, 
however, cannot be raised when the contrary is known to the offeree to 
be the fact. Again, when the offerer knows that knowledge of the sale is 
reasonably certain to reach the offeree, as proves to be the fact, and when 
the offeree as a reasonable man must understand such notice as revocation 
of the offer, why require the offerer to say in so many words, “I revoke 
my offer’? Is it not enough to put upon him the risk of having two 
contracts on his hands in case his expectation of notice reaching the offeree 
is not realized ? 

Both theoretically and practically, however, it would seem that the 
authority on this point is open to serious objection. An offer which comes 
to the offeree indirectly, through the casual report of a third person, cannot 
be so accepted as to impose a binding contract on the offerer;* and a 
revocation should in principle be subject to the same rule. Moreover, as 
a practical matter, in order to compel the offeree to rely upon the informa- 
tion, must it be absolute knowledge of a completed sale, or is mere 
notice of pending negotiations sufficient? Suppose the information is 
false but believed to be true ; or true but reasonably believed to be false ; 
or wholly uncertain and indefinite ; in any case the offeree is placed ina 
doubtful and embarrassing situation. All of these difficulties could easily 
be obviated by requiring in every case that the revocation be directly 
communicated. 





EsTOPPEL THROUGH FaILurE To Act.— Under the law of estoppel 
duties are imposed, liability for the breach of which, though it does not 
subject the wrong-doer to any direct action, is none the less rendered effec- 
tive in that he is prevented from asserting a right which he otherwise would 
have had. A case decided recently in the Supreme Court of Canada 
seems to go very far in imposing a duty of this kind. ‘The defendant, 
living in Montreal, received a notice from the plaintiff, a stranger living in 
Toronto, asking him to provide payment against a note of his in the plaintiff's 
hands. Ina suit on the note, the court held that since the defendant did 
not telegraph at once that the note was a forgery and thus save the plaintiff 
loss from paying out the proceeds which had been placed to the credit of 
the party discounting the note, the defendant is estopped to assert the 
forgery. Ewing v. Dominion Bank, 40 Can. L. J. 468. 

It is fairly well settled that in case A stands by and sees B sell A’s land 





8 Canney v. South, etc., R. R. Co., 63 Cal. sor. 
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to C, Ais estopped from subsequently asserting his title to C’s damage.’ 
The principal case seems indistinguishable. Both cases agree in imposing 
a duty to give notice, a duty to speak the truth. 

Whence arises this duty and what are its limits? In the absence of 
privity the law hesitates to impose upon a man a duty to act, and in these 
cases we have no privity. At first sight the obligation seems based upon 
a duty, purely moral, to save another from harm. Yet, clearly, if one hears 
casually that a note to which his signature has been forged is being sold 
to a stranger, he will not suffer any liability through a failure to warn the 
stranger.”, The moral obligation to speak does not become a legal one 
when silence will merely mean that another is not helped, but only when 
another, who is rightfully relying on the representation, will be injured by 
such silence. Where A knows that B, in a matter in which both are interested 
is acting or going to act in the ordinary course of affairs with reference to 
his, A’s, conduct, and in the reasonable belief that that conduct represents 
the truth, then A should take care that his conduct does represent the 
truth. If he allows his conduct to representa falsehood, and B relying 
thereon, changes his position, then A will not be allowed subsequently to 
set up what is true to B’s damage. To permit A to do so would be to 
sanction a fraud. Therefore the courts decide in such a case that if a 
party wishes to preserve to himself a right at some later day to set up the 
truth, there is a present obligation upon him to act truthfully.® 

In the principal case the conduct which the plaintiff had a reasonable 
right to expect from the defendant, both being business men, was conduct 
in accordance with business custom. ‘The business custom in these cases 
is to reply in due course of post. A rule, therefore, requiring a telegram 
hardly seems supportable. But with that exception, the decision seems a 
salutary one. ‘The growth in the size and intricacy of business enterprises 
makes it increasingly necessary to place confidence in the conduct of 


strangers. And within the narrow limits of the rule laid down, it seems 
well to strictly enforce truthfulness of conduct by way of estoppel. 





RECOVERY UNDER THE CODE ON CONTRACTS FOR THE BENEFIT OF 
THIRD Persons. — A recent article makes the assertion that the code pro- 
vision allowing the real party in interest to sue, settles conclusively the ques- 
tion of recovery by the beneficiary under a contract made between other 
parties for his benefit. Swéts on Contracts for the Benefit of Third Persons, 
M. E. E. Kerr, 66 Alb. L. J. 312. The statement, moreover, is one that 
is frequently met. That it in fact has not had this effect is shown by the 
state of the law on this subject in code states. When recovery has been 
allowed, it has frequently in code states, as in others, been based wholly on 
the general law and not at all on the code provision.? In some code states, 
however, the decisions have been put on the latter ground.* The reason 





1 Wendell v. Van Rensselaer, 1 Johns. Ch. (N.Y.) 344; Osborn v. Elder, 65 Ga. 360. 

2 See Bigelow, Estoppel, 5th ed., 596 et seq. 

8 See Blackburn, J., in Swan v. North British Australasian Co., 2 H. & C. 175, 182; 
see Cababé, Estoppel, Appendix. 


1 7 Am. & Eng. Enc. 109; 15 Enc. Pl. & Pr. 717. 
2 Emmitt v. Brophy, 42 Oh. St. 82; Larson v. Cook, 85 Wis. 564. 
8 Rice v. Savery, 22 Ia. 470; Ellis v. Harrison, 104 Mo. 270. 





142 HARVARD LAW REVIEW. 


this view is not the prevailing one is apparent when we consider the diffi- 
culty met with in construing the word “ interest.’ If it is used in its pop- 
ular sense, the provision leads logically to conclusions which even the 
courts so using it feel themselves bound to disapprove. For since an acci- 
dental beneficiary may in this sense be quite as deeply interested in the per- 
formance of a contract as an intended beneficiary, this construction, if 
followed, must inevitably result in giving a right of action to persons whose 
benefit under the contract, though material, was peither contemplated nor 
desired by the contractors. This is of course not the law.* That the 
courts do not consistently follow the popular construction is further shown 
by the fact that even in code states there are instances where a sole bene- 
ficiary has not been allowed to sue,® and that in New York the creditor 
cannot sue a firm on its obligation to pay the liabilities of an outgoing part- 
ner.® In all these cases, the plaintiff has an interest in the popular sense, 
yet recovery is denied. 

The other and perhaps the preferable view is that the word “interest ” in 
the code is used in a legal sense. But if this is so, it cannot be said that 
any person has an interest, whose rights are recognized neither in law nor in 
equity.” In this view the result of the enactment is merely to “abolish so 
far as can be done the distinction between rights at law and in equity,” ® 
leaving it still to be decided whether a plaintiff aside from the code has any 
right equitable or legal. ‘‘No new right of action is created.”*® In the 
case of a sole beneficiary, it may be that an equitable right exists, founded 
on the fact that the promisee has no adequate remedy, and that both parties 
intended the beneficiary to have an enforceable right under the contract.’° 
If such a right should be granted by the courts of equity, the code would 
have the effect of changing it toa legal one. Aside from this considera- 
tion, which is at least doubtful, it is probable that the code provision has 
properly no effect on the enforcement of contracts for the benefit of a third 
person. 





THE Limits OF ABSOLUTE PRIVILEGE ATTACHING TO LEGISLATIVE AND 
JupictaL Reports. — Broadly speaking, a defamatory statement honestly 
made in protecting an interest or performing a duty is privileged." When- 
ever the occasion is such that the public good demands unfettered speech, 
the private right to reputation must yield. In most cases the privilege is 
qualified ; if it is abused it is forfeited. But there is a class of cases where 
absolute immunity prevails. In this class are legislative and judicial pro- 
ceedings, and, by statutes, official reports of such proceedings. How far 
does the privilege given to such documents extend? Does the imprimatur 
of the government attach immunity to the document itself and carry its pro- 
tection to whatever use it may be put? The Court of Appeals of the Dis- 





* Wainwright v. Queens County Water Co., 78 Hun (N. Y.) 146; Chung Kee vz. 
Davidson, 73 Cal. 522; Davis v. Clinton, etc., Co., 54 Ia. 59. 

5 Townsend v. Rackham, 143 N. Y. 516; Jefferson v. Asch, 53 Minn. 446; Vrooman 
v. Turner, 69 N. Y. 516. 

6 Wheat v. Rice, 97 N. Y. 296. 

7 Cf. 15 Harv. L. REv. 778. 

8 Bliss, Code Pleading, 2d ed., § 47. 

9 Harris, J., in Hodgman wv. Western R. R. Co., 7 How. Pr. (N. Y.) 492. 

10 This seems a possible explanation for Moore v. Darton, 4 De G. & S. 517. 


1 Harrison v. Bush, 5 E. & B. 344. 
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trict of Columbia answers this question in the affirmative. The defendant 
showed a defamatory report, concerning the plaintiff contained in a Senate 
document, and it was held that, since it was a public document, there was 
no libellous publication. De Arnaud v. Ainsworth, 32 Wash. L. Rep. 662. 
Publication, in the law of libel, has a technical meaning. Any communica- 
tion of defamatory matter to a third person is publication and every new 
communication is a fresh publication.?_ One in any way putting a libel in 
the hands of another is legally responsible therefor. This rule has been re- 
laxed in favor of newsvendors and innocent carriers. But even in the case 
of a newsdealer each sale raises a presumptive liability ;* and while courts 
sometimes say there was not “ sufficient publication,” what is meant is that 
the occasion was privileged.* It cannot be denied, therefore, that showing 
a public report is a publication and creates a prima facie liability. 

Does the nature of the document, then, absolve the defendant? At the 
common law, no privilege attached to the publication of parliamentary 
reports outside of the House of Commons.’ After the famous case of 
Stockdale v. Hansard ® decided that authorization by Parliament does not 
attach a privilege, the act was passed which absolutely privileged all official 
reports, and in this country there are similar statutes. It would seem that 
this government authorization should not give any further immunity than 
that incidental to printing and distributing by the proper authorities. The 
doctrine of absolute privilege is clearly one to be invoked only by the re- 
quirements of necessity, and courts are most zealous to confine its applica- 
tion.’ True, a public document is available to all, but does that sanction its 
use to satisfy private motives? A must submit to the printing and proper 
distribution of a public document even though he is thereby defamed, but 
that should not permit B wantonly to disseminate the libel. Or may B, 
who obtained the insertion of a personal attack on A in the Congressional 
Record, distribute or exhibit copies of the paper with impunity? Or, if en- 
joined from further publishing a libel, may he widely circulate the official 
reports containing the prohibited libel and thus practically annul the injunc- 
tion? Surprising possibilities result from the present decision. Further, 
once granting its correctness, what difference how the subsequent publica- 
tion is made? ‘If showing the report is privileged, why not a verbatim re- 
print or repetition? In somewhat analogous cases in England it has been 
held that an honest publication of extracts from public registers kept by act 
of Parliament gives a qualified privilege.* The same result ought to be 
reached in any subsequent publication, in the technical meaning of that 
term, of all official legislative and judicial documents. To privilege their 
use absolutely, however, seems an unwarrantable extension of a heretofore 
strictly limited doctrine. 





2 Odgers, Libel, 3d ed., 178. 

3 Emmen vz. Pottle, 16 Q. B. D. 354. 
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RECENT CASES. 


AGENCY — LIABILITY OF PRINCIPAL FOR ACTS OF INDEPENDENT CONTRACTOR 
— LANDOWNER’S LIABILITY TO INVITED PERSON. — The defendant, owning a park, 
engaged a company to give an exhibition of fireworks to which the public were 
charged admission. The details of the work and the men who performed it were 
entirely under the control of the company. During the exhibition the plaintiff, one of 
the spectators, was injured by a rocket negligently discharged by one of the workmen. 
Held, that the defendant is not liable, as the damage was caused by the negligence of 
an independent contractor. Deyo v. Kingston, etc., R. R. Co. 94 N. v. App. Div. 578. 

It is a well-recognized rule of law that an employer is not liable for the acts of an 
independent contractor. King v. Mew York, etc., R. R. Co., 66 N. Y. 181. On the 
other hand, one who invites others to come upon his premises must use due care to 
render them reasonably safe, and cannot avoid this duty by the employment of an 
independent contractor. Curtis v. Kiley, 153 Mass. 123. Hence, where the work is of 
a dangerous nature, the landowner must not only use reasonable care in the selection 
of the contractor, but he must also see that due precautions are taken to prevent 
harm. The ground of liability is not the negligence of the contractor, but that of the 
landowner in failing to keep his premises in a reasonably safe condition. Thompson v. 
Lowell, etc., Ry. Co., 170 Mass. 577. In the present case, the only question appears to 
be whether the defendant was in fact negligent ; for the exhibition was not of such a 
hazardous nature as to render him liable irrespective of negligence. Cf Sebeck v. 
Platideutsche, etc., Verein, 64 N. J. Law 624. 


AGENCY — LIABILITY OF PRINCIPAL TO THIRD PERSON IN TORT —STOCK CER- 
TIFICATE FORGED BY SECRETARY OF COMPANY. — The secretary of a company bor- 
rowed money from the plaintiff for his own purposes, as the latter knew, and gave as 
security an alleged certificate of shares in the company. The certificate was apparently 
regular in form and was countersigned by the secretary as required; but the company’s 


seal was fraudulently affixed and the directors’ signatures were forged. ‘The secretary 
absconded and the plaintiff sues the company for refusal to register the shares. edd, 
that the company is not estopped to deny the validity of the forged certificate, nor 
responsible for its officer’s wrongful act. Ruben v. Great Fingall Consolidated, [1904] 
2 K. B, 712. 

It is English law that to make the principal liable in such a case the fraud must be 
committed by the agent not merely in the apparent scope of his employment, but also 
for the benefit of the principal. British Mutual Banking Co. v. Charnwood, 18 Q. B. D. 
714; George Whitechurch, Ltd. v. Cavanagh, |1902] A. C. 117. The United States 
Supreme Court has shown a tendency toward the English doctrine. See Friedlander v. 
Texas, etc., Ry., 130 U. S. 416. But general American law does not require that the 
fraud be for the principal’s benefit. Mew York, etc., R. R. v. Schuyler, 34 N. Y. 303 
Tome v. Parkersburg Branch R. R., % Md. 36. This, it is submitted, is the sounder 
view : the motive of the wrongdoer seems immaterial on the question of the liability of 
the person who has given him power so to harm another. The court in the present 
case seems content with the English doctrine, but the same result would probably be 
reached in this country. Under the American rule only a dona fide purchaser without 
notice is protected. And one buying, as in this case, from the agent, known to be 
acting for himself, is accordingly without remedy against the principal, as the circum- 
stances should put him on inquiry as to the title of the agent. Moores v. Citizens’ 
National Bank, 11 U.S. 156; Farrington v. South Boston R. R. Co.. 150 Mass. 406. 


ASSIGNMENTS FOR CREDITORS — MARSHALING ASSETS — SURRENDER OF SE- 
CURITIES. — The plaintiff having lent to the defendant’s assignor ten thousand dollars, 
and received as collateral security notes held by the debtor, petitioned for its share of 
the dividends declared after the general assignment. /é/d, that the plaintiff may sur- 
render the collaterals and share in the distribution upon its entire claim, or deduct the 
face value of the security from the debt and receive dividends upon the balance. 
Union & Planters’ Bank of Memphis v. Duncan, 36 So. Rep. 690 (Miss.). 

The decision is opposed to the result reached in a majority of jurisdictions, though 
the cases are in conflict. See Merrill v. National Bank of Jacksonville, 173 U.S. 131; 
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Wurtz v. Hart, 13 Ta. 515. The holder of collateral security does not by accepting it 
surrender his primary right against the debtor personally. When the debtor makes a 
general assignment, the personal right is converted into an equitable claim against the 
assets in the hands of the assignee, which remains equally distinct from the right 
against the ewer Paddock v. Bates, tg Ill. App. 470. Hence the creditor should 
be permitted to collect dividends upon his entire claim and to supply any deficiency out 
of the proceeds of the collaterals. Should the dividends plus the proceeds exceed the 
amount of the debt, the creditor will hold the balance in trust for the assignee. See 
Graff's Appeal, 79 Pa. St. 146. If in consequence the secured creditor recovers his 
entire claim while other creditors do not, this is but the natural result of foresight in 
obtaining security. Statutes, however, in some jurisdictions require the surrender of 
collaterals as a condition to receiving dividends upon the whole claim. See Swedish- 
American National Bank v. Davis, 64 Minn. 250. 


BILLS AND NoTES—DELIVERY— ACCOMMODATION PAPER DISCOUNTED BY 
OTHER THAN PAYEE. — The defendant executed an accommodation note payable to 
a certain bank for the purpose of enabling a friend to raise money by having it dis- 
counted. The bank having refused to discount it, the plaintiff was induced to do so. 
The latter brought suit upon the note in his own name. AHé/d, that the plaintiff may 
recover. Bull v. Latimer & Helm, 80 S. W. Rep. 252 (Tex., Civ. App.). 

The result of the principal case is open to the technical objection, deemed fatal in 
many jurisdictions, that the note in the hands of the plaintiff is really not a valid instru- 
ment, since it has never been delivered tothe payee. First National Bank of Centralia 
v. Strange, 72 Ill. 559. Some courts, however, hold that it is desirable to let the plain- 
tiff recover on the note, because, the object of the note being merely to raise money, 
it must ordinarily be immaterial to the maker by whom it is discounted. Accordingly 
a number of jurisdictions allow recovery, but require the suit to be brought in the 
name of the payee. Bank of Rutland v. Buck, 5 Wend. (N. Y.) 66. If recovery is to 
be allowed at all in such a case the Texas court seems logical in allowing the plaintiff 
to bring the action in his own name; for the bank having refused to discount the note 
can have no more property in it than the plaintiff, and so no technical consistency is 
gained by requiring the action to be brought in its name. 


CARRIERS — PERSONAL INJURIES TO PASSENGERS— INSULTS BY SERVANT. — 
The defendant’s conductor refused to return to the plaintiff her change, and abused 
her in the presence of her fellow-passengers. e/d, that the plaintiff may recover for 
mental humiliation. Gillespie v. Brooklyn Heights R. R. Co., 178 N. Y. 347. 

For a discussion of the principles involved, see 15 HARV. L. REv. 670. 


CARRIERS — WHEN A CARRIER BECOMES WAREHOUSEMAN.— The plaintiff, a 
consignee of certain goods carried by the defendant company, lived outside of its 
delivery limits. The goods were stolen after the plaintiff had made arrangements to 
have them removed, but before a reasonable time for their removal had elapsed. 
Held, that the defendant company is liable. Burr v. Adams Express Co., 58 Atl. Rep. 

(N. J., Sup. Ct.). 

The law of New Jersey upon this point has previously been regarded as unsettled. 
This decision, however, seems to place that state squarely among the jurisdictions 
holding that liability as a common carrier continues until the consignee has had a 
reasonable time to remove the goods. See 9 Harv. L. REv. 153. 


ConFLicT OF LAWwsS— RIGHTS OF PROPERTY — VALIDITY OF FOREIGN CHAT- 
TEL MorTGAGES. — A debtor executed a chattel mortgage to the plaintiff in Illinois 
which was duly recorded in that state. The property was taken into Tennessee and 
there levied upon by local creditors of the mortgagor. The plaintiff brought replevin. 
Held, that the defendant cannot be charged with constructive notice of the mortgage 
and is entitled to priority. Snyder v. Yates, 79 S. W. Rep. 796 (Tenn.). 

The position taken by the Tennessee court that a mortgage recorded in another 
state is not effective against creditors attaching property which has been brought into 
Tennessee, seems to reverse the stand previously taken by that state on this question. 
See Bank v. Hill, 99 Tenn. 42. The holding of the court is supported by several states. 
Corbett v. Littlefield, 84 Mich. 30. The majority of decisions however, take the view 
that a chattel mortgage validly executed and recorded according to the requirements 
of the state where made, is valid in every state into which the property may be brought, 
against purchasers or attaching creditors, unless contrary to some rule of statutory or 
common law vena 5 Parr v. Brady, 37 N. J. Law 201. Against this view it may be 
urged that a recording statute can have no force outside of the jurisdiction enacting it 
and that creditors of a foreign state having no access to the record cannot be charged 
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with notice. The answer to this would seem to be that since by the statute of the state 
having jurisdiction of the res the chattel meree? passed title good against third parties, 
that title should be protected wherever foun 


CONSTITUTIONAL LAW — PERSONAL RIGHTS— BREACH OF CONTRACT OF SER- 
vice MADE INDICTABLE.— A statute was enacted in Alabama making it a penal 
offense for any laborer who should make a written contract of service and then 
abandon his employment without the consent of his employer and without sufficient 
excuse, to make a similar contract with a second party without informing him of the 
previous agreement. Aé/d, that the statute is unconstitutional under the Constitution 
of Alabama and under that of the United States. Zoney v. State, 37 So. Rep. 332 (Ala.). 

For a discussion of the principles involved, see 17 Harv. L. REV. 121. 


CONSTITUTIONAL LAW— RIGHT TO TRIAL BY JURY— PROTECTION AFFORDED 
BY THE FOURTEENTH AMENDMENT IN CRIMES AGAINST THE STATE. — By a state 
statute the recorder of Macon was authorized to sentence summarily certain municipal 
offenders to not more than six months on the county chain gang, a body composed of 
felons and municipal offenders, and used for labor on the public works. The peti- 
tioner being accordingly condemned to serve on such chain gang applied to the federal 
court for a writ of habeas corpus. Held, that the writ should be granted, since the 
statute providing for the infliction of such punishment without a jury trial is unconsti- 
4g Jamison v. Wimbish, 130 Fed. Rep. 351 (Dist. Ct., S. D. Ga.). See Nores, 
p- 136. 


CONSTITUTIONAL LAW— VESTED RIGHTS — PuBLIC OFFICE. — He/d, that an 
officer appointed for a definite time to a public office has not a vested property interest 
therein, or contract right thereto, of which the legislature cannot deprive him. J//a/ v. 
Ellington, 46 S. E. Rep. 961 (N. C.). 

This decision overturns a long line of cases in North Carolina and brings the law of 
that state on the point involved into harmony with the law prevailing in the rest of 
the Union. See 14 Harv. L. REV. 218. 


CONSTRUCTIVE TRUSTS—MIsCONDUCT By NoNn-FIDUCIARY— TITLE ACQUIRED 
BY MuRDER HELD SuBJECcT TO CONSTRUCTIVE TRusTs.—A wife held a policy of 
insurance on the life of her husband, payable to her if she should survive, otherwise 
to his representatives. The husband murdered the wife and then killed himself. Her 
representatives sought to recover the proceeds of the policy from his representatives, 
who had received it, by agreement, subject to this suit. e/d, that they are entitled to 
recover. Box v. Lanier, 79S. W. Rep. 1042 (Tenn.). 

For a discussion of the questions of title and of equitable interest involved, see 
9 Harv. L. REV. 474; 14 4. 375. 


CORPORATIONS — FOREIGN CORPORATIONS — WHAT CoNSTITUTES DoING BusI- 
NEss. — The plaintiff, a foreign corporation, having sold to the defendant some machin- 
ery through an order taken and filled by its local agent, sued on a note given for the 
purchase price. e/d, that the single transaction constitutes a doing of business, within 
the statute barring corporations doing business in the state from maintaining an action 
eae having obtained a certificate. ohn Deere Plow Co. v. Wyland, 76 Pac. Rep. 

3 (Kan.). 

As the Kansas court points out, the usual statement, that the doing of a single act 
of business does not constitute the doing or carrying on of business within the meanin 
of statutes requiring certificates, has generally been made in reference to isolated | 
incidental transactions. See Cooper Mfg. Co. v. Ferguson, 113 U.S. 727; Commercial 
Bank v. Sherman, 28 Ore. 573. The suggestion here advanced that where the single 
transaction indicates a purpose to carry on a substantial part of the corporation’s 
dealings within the state, the certificate must be obtained, seems sound. If this were 
not so, any corporation would be entitled to complete at least one transaction without 
obtaining a certificate, however clear and indisputable its intention to carry on business 
in the state regularly thenceforward. This would conflict with the legislature’s intent 
to protect citizens in all their dealings with foreign corporations. See Farrior v. 
New England, etc., Co., 88 Ala. 275. The practical difficulty of determining whether the 
single transaction evidences a purpose to engage in business permanently, is one of 
purely, and is properly for the jury. Oakland Sugar Mill Co. v. Wolf Co., 118 Fed. 

ep. 239 


DEATH BY WRONGFUL AcT — STATUTORY LIABILITY — DAMAGES. — An action 
was brought under a statute providing for the recovery of damages by the widow or 
personal representative of a person killed through negligence or default. He/d, that 
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though mortality tables may be produced to assist the jury in estimating the decedent’s 
expectancy of life, they may not be used to show the probable duration of the life of 
the plaintiff, widow of the decedent. Lmery v. Philadelphia, 208 Pa. St. 492. 

The general rule under similar statutes is that the damages recoverable are those 
suffered by the beneficiaries, not the loss to the decedent’s estate. Rajnowski v. De- 
troit, etc., R. R. Co.,74 Mich. 20. Under Lord Campbell’s Act, the jury apportion 
the sum recovered among the beneficiaries according as each has been damaged. The 
Pennsylvania statute, like those of most states, provides for its distribution among the 
beneficiaries in proportion as they would take the decedent’s personalty in case of 
intestacy. ‘The inconsistency arising under this mode of distribution, of allowing a 
recovery based on the damage to the several beneficiaries, and then dividing the whole 
arbitrarily, has been noted. Richardson v. New York, etc., R. R. Co., 98 Mass. 85; 
Richmond v. Chicago, etc., R. R. Co., 87 Mich. 374. This consideration leads the 
court in the present case to base the damages solely on the husband’s expectancy, 
independently of the fact that the wife’s may be much shorter, and her loss conse- 
quently less than the damage done to the decedent’s estate. By general authority 
elsewhere, damages are based on the joint expectancy of the two. Had/ v. Germain, 14 
N. Y. Supp. 5. On examination of the Pennsylvania decisions it would appear that 
the court, in striving for consistency, has deviated from established precedent to avoid 
a hypothetical complication concerning only the distribution of the damages and not 
necessarily involved in the mainissue. Cf Caldwell v. Brown, 53 Pa. St. 453; Mansfield 
Coal & Coke Co. v. McEnery, 91 Pa. St. 185. 


DEEDS— DELIVERY IN Escrow — SUBSEQUENT SALE BY GRANTOR BEFORE 
HAPPENING OF CONTINGENCY. — A father, in consideration of the release of a debt, 
made a deed of land to his daughter, which he delivered to a stranger to give to the 
daughter upon his death. Subsequently the father made a grant of the same land to 
the defendant, who knew all the facts. After the father’s death, the daughter brings 
this action to quiet title. e/d, that the plaintiff is entitled to relief, since title is in 
her by relation from the time of delivery. Lmmons v. Harding, 70 N. E. Rep. 142 
(Ind., Sup. Ct.). See Norrs, p. 138. 


EQUITY — JURISDICTION — REMOVAL OF CLOUD ON TITLE ACQUIRED UNDER 
STATUTE OF LIMITATIONS. — He/d, that equity will not grant a decree confirming the 
title to land claimed by possession under the statute of limitations. J/i/ler v. Robertson, 
24 Can. L. T. 205 (Can., Sup. Ct., April, 904). 

This decision can be reached only on the ground that adverse possession does not 
ripen into title, for where one is in possession and has title a bill guéa timet will lie. 
Holland v. Challen, 110 U.S. 15, 20. It seems now generally recognized that one in 
possession for the statutory period gains an undisputed legal title. Scott v. Mixon, 
3 Dr. & War. 388. For most purposes, the statute should not be regarded as merely 
stripping the owner of all remedy. It extinguishes his title and vests it in the adverse 
possessor. It is against the very purpose of statutes of limitations, in their nature 
statutes of repose, to deny a bill for the destruction of the existing paper title. Arring- 
ton v. Liscon, 34 Cal. 365. The present case seems clearly wrong on theory and is against 
overwhelming authority. In accord are only two jurisdictions. See McCoyv. Johnson, 
70 Md. 490; Conteev. Lyon, tg D.C. 207. The argument that whether title was, in fact, 
acquired through adverse possession is properly determinable at law ought to have no 
= ack If only equity can afford relief, it is no objection that a question of fact must 

e decided. 





EQUITY — JURISDICTION — WINDING UP A BENEFIT SociETy.— Employees of 
a company formed a voluntary association for the payment of sick benefits and old 
age pensions out of the dues. The society was neither incorporated nor registered. 
After the company ceased business, the association gained no new members so that 
its funds became unequal to the increasing liabilities, present and contingent. A 
majority of the members accordingly voted for a dissolution by the court and com- 
menced for this purpose an action in equity in which all classes of members were 
represented. e/d, that equity has jurisdiction. Jn re Lead Company’s, etc., Society, 
[1904] 2 Ch. 196. 
This jurisdiction is not rested on the equity jurisdiction for the dissolution of part- 
nerships, because a benefit society is not a partnership, since it has neither the pur- 
ose nor the incidents of one. See Flemyng v. Hector,2 M. & W.172. Nor is the 
jurisdiction confined to relief against the fraud or the illegal acts of the officers, nor 
to societies where the funds are held in trust for the members. See Ainip v. Tennessee 
Mfg. Co., 52 S. W. Rep. 1093 (Tenn.). The basis of the jurisdiction is the recognized 
purpose of equity to protect property rights which have no adequate protection at law. 
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See Rigby v. Connol, L. R. 14 Ch. D. 482, 487. In the principal case it was apparent 
that the society was steadily losing assets; that, if the pensions were continued, the 
contingent rights of the younger members would be worth nothing; in short that the 
society was insolvent and could no longer fulfil its mission. The court gave the only 
adequate protection to the property rights of the members,—a winding up of the 
society. Most of the law of friendly societies is comparatively modern and unsettled, 
but this jurisdiction of equity is supported by the few authorities in point. See Pearce 
v. Piper, 17 Ves. 1; Reeve v. Parkins, 2 Jac. & W. 390. 


EstoprpeEL — EsTopPpEL IN Patis—FartLure To Act. — The plaintiffs, bankers 
in Toronto, discounted a note purporting to bear the defendants’ signature and placed 
the proceeds to the credit of the holder. On the same day that the defendants, 
merchants in Montreal, received from the plaintiffs a notice to provide payment at 
maturity, the plaintiffs paid out the proceeds of the discount. If the defendants had 
wired notice that the signature was a forgery this payment would have been stopped, 
but a letter sent in due course would have been too late. e/d, that since the de- 
fendants did not telephone or send a telegram, they are estopped to assert the forgery. 
Ewing v. Dominion Bank, 40 Can. L. J. 468 (Can., Sup. Ct., June, 1904). See NOTEs, 
p. 140. 


EVIDENCE — DECLARATIONS CONCERNING BODILY CONDITION. — The plaintiff 
was injured in a railro?4 collision. Evidence was offered that a witness who was not 
a physician had heard him say with his hands on his head, “Oh, if I could only get 
rid of these headaches.” Aé/d, that the evidence is admissible. Cashin v. New York, 
etc., R. R. Co., 185 Mass. 543. 

Evidence of statements of present physical suffering is generally admitted when 
the physical condition of the person making the statement is in issue, and evidence of 
statements of past suffering is generally excluded. State v. Fournier & Co., 68 Vt. 262. 
This rule is not universal, however, and in a few states no evidence of assertions of 
pain is admitted unless the assertions were made to a physician. Davidson v. Cornell, 
132 N. Y. 228. In Massachusetts and a few other jurisdictions, evidence of statements 
of past suffering is admitted when the statements were made to a physician. oosa v. 
Boston Loan Co., 132 Mass. 439. In the principal case, since the statement was not 
made to a physician, the admission of the evidence had to be rested solely on the 


ground that it was a statement of present suffering. Although no authority directly 
in point has been found, the court seems to have been justified in holding that it was 
admissible on that ground. The statement necessarily carried with it an idea of past 
suffering as proof of which the evidence would be inadmissible; but since it also 
clearly referred to present pain it was not on that account objectionable. 


EXECUTORS AND ADMINISTRATORS — DUTIES — LIABILITY FOR DEFAULT OF 
CoEXECUTOR. — One of two joint executors received certain checks in discharge of a 
mortgage debt due the estate, and another debt was paid to him in cash. He 
forwarded both checks and cash to his coexecutor, who represented himself as having 
opportunity to make an investment to better advantage. The latter cashed the checks, 
kept their proceeds and the money received, and later became insolvent. e/d, that 
the executor who originally received the checks is not liable to the estate for their 
proceeds, but is liable for the cash received and turned over to his coexecutor. Jn re 
Johnson, 87 N. Y. Supp. 733. 

In cases of joint administration, each executor has power over the whole of the 
estate. He is therefore not liable for waste or misappropriation by his coexecutor of 
funds which the latter collected. Duncan v. Davison, 40 N. J. Eq. 535. But for that 
part of the estate which he himself collects he is responsible, and cannot ordinarily 
evade liability | turning the funds over to a coexecutor. Langford v. Gascoyne, 11 
Ves. Jun. 333. In New York, however, it is held that receipt of a check is not receipt 
of the money, and that the executor who cashes the check is alone responsible. Jn re 
Provost, 87 N.Y. App. Div. 86. This distinction seems difficult to support. The exe- 
cutor who receives the check can, and ordinarily should, present it for payment and 
hold the proceeds for the estate ; how by turning the check over to his coexecutor he 
escapes the responsibility which would attach to him if he cashed it and remitted the 
proceeds, it is hard to see. And it would seem that in this particular a check is like a 
bond or note, for which an executor under such circumstances is liable. Townsend v. 
Barber, Dick. 356; Zdmonds v. Crenshaw, 14 Pet. (U. S.) 166. 


FEDERAL CoURTS— RELATION OF STATE AND FEDERAL CourRTS— EFFECT OF 
DECISION OF STATE COURT ON THE VALIDITY OF A STATUTE UNDER THE STATE 
CONSTITUTION. — He/d, that where rights have been fixed under a contract before an 

















RECENT CASES. 149 


adjudication by the state courts upon the validity of a statute under the state consti- 
tution, the federal courts may declare a statute valid which the state courts have 
declared void. Great Southern, etc., Co. v. Fones, 24 Sup. Ct. Rep. 576. See Nores, 
P- 134- 


FRAUDULENT CONVEYANCES — TRANSFERS FOR VALUE — COVENANT IN CONSID- 
ERATION OF MARRIAGE TO CONVEY ALL AFTER-ACQUIRED PROPERTY. — By an 
ante-nuptial settlement a man settled property on his wife and children and covenanted 
to convey on similar trusts all property, except business assets, which he should acquire 
during the joint lives of himself and wife. Later, after giving notice of suspension of 
payment, he conveyed a house and furniture worth £17,000 to the trustees of the settle- 
ment and soon after was adjudicated a bankrupt. e/d, that the conveyances are not 
void under Stat. 13 Eliz. c. 5, against fraudulent conveyances. Re Reis, Ex parte 
Clough, 23 Law Notes 169 (Eng., C. A.). 

It is well settled that from the point of view of bankruptcy proceedings marriage is 
a good consideration for a conveyance. Fraser v. Thompson, 1 Giff. 49; Tolman v. 
Ward, 86 Me. 303. Nor can creditors avoid a conveyance in pursuance of an ante- 
nuptial agreement tosettlea fixed sum. x parte Mahuraids Trustees, 1 DeG. M. &G. 
441; Kinnard v. Daniel, 13 B. Mon. (Ky.) 496. But it has always been supposed that 
such acontract, to be valid against creditors, was limited to what was reasonable under 
allthe circumstances. See 2x parte McBurnie’s Trustees, supra; Goldsmith v. Russell, 
5 DeG. M. & G. 547. An earlier case is opposed to the present decision, holding a 
contract to convey all future-acquired property void against creditors as contrary to 
the plain reason and policy of the law, whether made with actual intent to defraud or 
not. Lx parte Bolland, L. R. 17 Eq. 115. The earlier decision seems preferable. In 
spite of the exception of business assets from the operation of the contract, the decision 
reached in the present case would allow a business man practically to exclude his 
future creditors from realizing upon his estate. The argument sometimes advanced 
that such a contract may be specifically enforced is not conclusive against the right of 
third parties to avoid it. Seymour v. Wilson, 19 N. Y. 417. 





HIGHWAYS — INJURIES FROM OBSTRUCTIONS — LIABILITY OF PERSONS OB- 
STRUCTING FOR INJURIES TO PASSERS-BY.— The defendant unlawfully obstructed 
the sidewalk by placing large boxes upon it, in passing which the plaintiff slipped on 
vegetable matter dropped by a third person, and fell. But for the defendant’s ob- 
struction, she would probably not have stepped where she did. She sues the defend- 
ant for injuries caused by the fall. e/d, that the plaintiff may recover. Garibaldi 
and Cuneo v. O'Connor, 112 Ill. App. 53- 

In the present case, the court seems to create a new liability on the part of a per- 
son who unlawfully obstructs the sidewalk. The effect of the decision is to impose 
upon him an absolute liability to passers-by for injuries caused by its condition. No 
other case has been found which goes to this extent. The authorities cited by the 
court seem to be based upon the ground that the obstruction was the proximate cause 
of the injury. Cf Murphy v. Legett, 164 N.Y.121. In the principal case, how- 
ever, the unlawful obstruction maintained by the defendant was at most only a causa 
sine qua non; and it is clear that, generally speaking, the commission of an act with- 
out which the injury would not have occurred is not enough, in itself, upon which to 
base a liability. It therefore seems that in the absence of authority in support of the 
doctrine enunciated, the court might fairly have refused to hold the defendant liable. 


INJUNCTIONS — ACTs RESTRAINED — NUISANCES.— The defendant had erected 
enormous blast furnaces at great expense. These furnaces were continually throwing 
out ore dust which fell upon the plaintiff's property in large quantities, creating a 
nuisance. é/d, that a permanent injunction will issue to restrain the defendant from 
so using its furnaces. Sullivan v. Jones and Laughlin Steel Co., 57 Ati. Rep. 1065 (Pa.). 

This decision seems, in effect, to overrule an earlier Pennsylvania case and to place 
that state among the jurisdictions which, in issuing a permanent injunction, disregard 
the fact that it.will damage the defendant far more than it will benefit the plaintiff. 
of Richards’s Appeal, §7 Pa. St. 105. The plaintiff’s remedy at law in these cases is 
plainly inadequate. In most jurisdictions he is put to repeated actions for damages 
which fail to compensate him, and in all he is left unable to prevent the virtual taking 
of his property for the private purposes of the defendant. Notwithstanding this, the 
cases in accord with the earlier decision hold that the injunction is a matter of grace, 
and as such should not be granted where it is against the balance of convenience. 
Huckenstine’s Appeal, 70 Pa. St. 102. This result amounts to a grant of immunity to a 
person who has made a sufficiently expensive outlay on the instruments of his tort. 
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The recent decision seems to take the better view, that a plaintiff having shown a con- 
tinuing nuisance, can demand the injunctionas of right. Hennessy v. Carmony, 50 N. J. 
Eq. 616. 


LIBEL AND SLANDER— PRIVILEGED COMMUNICATIONS — PUBLIC DOCUMENTS, — 
The defendant handed to a third person a defamatory report concerning the plaintiff 
contained in an official copy of a Senate document. edd, that any use of such a 
document is absolutely privileged. De Arnaud v. Ainsworth, 32 Wash. L. Rep. 662 
(D. C.). See Nores, p. 142. 


MorTGAGES— MERGER OF INTERESTS — DISCHARGE OF THE OBLIGATION. — 
A testator devised mortgaged property to certain beneficiaries. The executor paid the 
mortgage debt and took an assignment of the bond and security. Thereafter he 
assigned them to a third party who brought a bill of foreclosure. /Ye/d, that by the 
payment, the mortage and bond are discharged, and the assignee acquired no right. 
Hetzel v. Easterly, 96 N. Y. App. Div. 517. 

On the principle that the security follows the obligation, courts have held that pay- 
ment of the debt by the debtor discharges the mortgage and leaves the mortgagee 
nothing which he can assign. Brown v. Lapham, 3 Cush. (Mass.) 551; Androscoggin 
Savings Bank v. McKenney, 78 Me. 442. It would seem, however, that since a mort- 
gage gives an interest ‘z rem, a merger, destroying the legal interest of the mortgagee, 
could occur only when the estates of the mortgagor and mortgagee are united in one 
person. See Mickles v. Townsend, 18 N. Y. 575, 582. Accordingly a dona fide pur- 
chaser of the mortgaged property, from an assignee of the mortgage who has fulfilled 
an obligation to pay the debt for the benefit of the mortgagor’s estate, is protected. 
See Real, etc., Co. v. Rader, 53 How. Pr. (N. Y.) 231. Again, the extinguishment of the 
claim by the statute of limitations does not discharge the mortgage. orton v. Palmer, 
142 Mass. 433. In neither case could the holder of the mortgage be protected if the 
pledge were released upon the discharge of the obligation. ‘The true doctrine would 
seem to be that the one bound to pay the debt must, upon getting the security, hold 
it in trust for the mortgagor. The same result would be reached in the principal case, 
since the assignee from the executor was not an innocent purchaser. 


MORTGAGES — PRIORITIES — PRIORITY OF RECORDED ASSIGNMENT OF Morrt- 
GAGE OVER UNRECORDED ASSIGNMENT. — //e/d, that an assignee of a mortgage debt 
who received the bond is postponed to a later assignee who received the mortgage 
deed and was prior in recording his assignment. Syracuse Savings Bank v. Merrick, 
96 N. Y. App. Div. 581. See NOTEs, p. 135. 


NEGLIGENCE — Duty or CARE — LIABILITY OF THIRD PARTY FOR INJURIES TO 
TRESPASSER. — The defendant company allowed a wire on the land of a third party to 
remain charged with electricity, without his permission. The property in the wire, 
which had been broken and was hanging near the ground, was in the landowner. In 
playing on the premises, as children of the neighborhood occasionally did, the plaintiff 
touched it and received a shock. e/d, that the defendant is liable. Dadtry v. Media, 
etc., Co., 208 Pa. St. 403. 

As a general rule a trespasser cannot recover from a landowner for injuries caused 
by the unsafe condition of the premises. Sw//ivan v. Boston, etc., Co., 156 Mass. 378. 
But in the present case, he was allowed to recover from a third person who was re- 
sponsible for their dangerous condition. The court based its decision upon the ground 
that as the defendant had no right in the premises, he was on an equal footing with 
the plaintiff, and could not plead an owner’s exemption from liability. The case ap- 
pears to be sound. On principle, the fact that the plaintiff was a trespasser seems in- 
sufficient to excuse the defendant from the liability which he would otherwise have 
incurred. The ultimate reason for exempting a landowner from liability in such a case 
seems to be the public policy of allowing him to make the most beneficial use of his 
land —a reason that obviously does not operate to excuse the present defendant. 


OFFER AND ACCEPTANCE — REVOCATION — NECESSITY OF COMMUNICATION. — 
The plaintiff, who was ia possession of the defendant’s land under a lease with an 
option to purchase, forfeited the lease and was evicted by a purchaser from the de- 
fendant. The plaintiff later notified the defendant that he accepted the offer to sell 
contained in the original option, and upon the defendant’s refusal to convey brought 
a bill for specific performance against the defendant and his vendee. eld, that the 
lease having been forfeited, the option remains as a mere revocable offer, and can- 
not be made into a binding contract by the plaintiff’s acceptance after knowledge of 
the conveyance to another. Frank v. Stratford-Handcock, 77 Pac. Rep. 134 (Wyo.). 
See Nores, p. 139. 
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PATENTS—INJUNCTION AGAINST AcTs CONTRIBUTING TO INFRINGEMENT. — 
The defendants were engaged in manufacturing certain component parts of an article 
patented by the plaintiff which they sold to parties who were engaged in infringing the 
patent. The plaintiff sought to restrain the defendants on the ground of infringe- 
ment. e/d, that the defendants are not guilty of infringement even though they know 
the parts are used in infringing the patent. Dunlop, etc., Co. v. Moseley & Sons, 91 
L. T. R. 40 (Eng., C. A.). 

The American and English decisions on the question raised by the principal case 
are in square conflict. According tothe English view, the owner of a patent has no 
right against one knowingly selling component parts to a person who uses them in 
infringing the patent. Zownsend v. Haworth, cited in Sykes v. Howarth, 12 Ch. D. 
826, 831. Under the American rule, a manufacturer of a component part of an article 
which he knows is to be used in infringing the patent, is liable as a contributory in- 
fringer. Wallace v. Holmes, 9 Blatchf. (U.S.) 65. Under the English view, it would 
seem that some irresponsible person might get manufacturers to furnish different parts 

' to be used by him in infringing the patent. Against such a person damages would be 
inadequate and an injunction would be the only remedy. After he was enjoined, some 
other such person could continue the performance with the manufacturers. There 
seems to be no valid objection against holding one who is thus furnishing the means of 
infringement and is reaping part of the benefit, accountable to the patentee. The 
American rule justly grants the needed protection to the holder of the patent. 


PoLicE POWER — REGULATION OF BUSINESS — CHARGES OF EMPLOYMENT 
AGENCIES.— A statute made it unlawful for an employment agent to receive as com- 
pensation more than 10 fer cent of the first month’s wages in the employment fur- 
nished. e/d, that the statute is not within the police. power, and contravenes the 
constitutional guarantee of protection to property. Lx parte Dickey, 77 Pac. Rep. 

24 (Cal.). 

‘ Hs he aint right to make contracts is not unlimited, and interference by the 
police power seems increasing. Limitations may be imposed where public health or 
safety is concerned, and in business affected with a public interest so as to be virtually 
a monopoly, charges may be fixed. Munn v. Illinois, 94 U.S. 113. A conflict, how- 
ever, exists as to the state’s right to interfere to prevent oppression where people only 
nominally on an equality are contracting. Thus weekly payment acts and “truck 
acts” have been sustained. Knoxville Iron Co. v. Harbison, 183 U.S. 13; see Opinion 
of the Justices, 163 Mass. 589. Other courts have denounced them as destroying the 
constitutional liberty of contract. Republic, etc., Co. v. State, 160 Ind. 379; see Vogel 
v. Pekoc, 157 Ill. 339. Usury laws, the validity of which is unquestioned, look toward 
the prevention of oppression doctrine, but-the argument is weakened by the fact that 
historically they are restrictions on a privilege, and that they existed before the Con- 
stitution. Employment agencies do not seem within the doctrine of Munn », Illinois 
supra. It is true they may be regulated to prevent fraud. Price v. People, 193 Ill. 
114. But as to fixing rates the present decision seems correct; the doctrine of pro- 
tection from oppression, if valid at all, seems one to be strictly confined if everybody is 
not to be put under legislative tutelage. 


RESTRICTIONS AND RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY — EN- 
FORCEMENT OF RESTRICTIONS—SUIT BY INTERMEDIATE LEssor. — The plaintiff 
assigned to the defendant a lease subject to negative covenants by the plaintiff, and 
the defendant agreed to perform the covenants and to indemnify the plaintiff against 
them. After the defendant disregarded a restriction, but before action by the plaintiff’s 
lessor, the plaintiff sought.a mandatory injunction to have the premises restored. 
ra - the plaintiff is not entitled to relief. Harris v. Boots, etc., Co. Ltd., [1904] 2 

h. 376. 

The plaintiff’s lessor could have proceeded against either the plaintiff or the defend- 
ant on the covenants, or against the defendant in equity. Zudk v. Moxhay, 2 Ph. 774. 
Sut as between the plaintiff and the defendant, the defendant should bear the ultimate 
burden, because he alone has the benefit and control of the land and he alone commits 
the breach. The plaintiff is, therefore, entitled to enforce the defendant’s covenant to 
the extent of indemnity or exoneration. But this right did not arise in the principal 
case because he needed no assistance, for his liability had not been fixed by any act of 
his lessor. See Ranelaugh v. Hayes,1 Vern. 189. Has the plaintiff, then, any right 
on the covenant independant of indemnity? No other case has been found, but the 
negative answer of the court seems correct. See /x re Poole and Clarke’s Contract, 
[1904] 2 Ch. 173. He has parted with all interest in the land ; derives no benefit from 
the restrictions; suffers no loss from the breach. He resembles in this a warrantor of 
title to realty, whose right to sue previous warrantors is restricted to indemnity. 
Booth v. Starr, t Conn. 244. 
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RESTRICTIONS AND RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY— 
IMPLIED RIGHT OF COVENANTOR TO SIMILAR COVENANTS FROM HIS Pur- 
CHASER. — On a statutory summons under a contract for the sale of land subject to 
restrictive covenants, the question was whether the purchaser was bound to covenant 
to perform the covenants and to indemnify his vendor against breaches of them, as 
the vendor had covenanted with his grantor. /7e/d, that the purchaser must so cove- 
nant but for no purpose other than strict indemnity. Jn re Poole and Clarke’s Contract, 
[1904] 2 Ch. 173. aye ; 

This obligation can be imposed only by finding it in the contract of the parties. It 
is not expressed, but, in the light of the circumstances, it may perhaps be fairly 
implied. Moxhay v. /nderwick, 1 De G. & Sm. 708. The parties know that each is 
bound to the previous owner ; that the vendor, after the sale, loses all personal interest 
in the restrictions; and that ultimately the defendant should bear the burden, since he 
alone uses and controls the land and commits the breach. This brings the case within 
the rule of some English text-writers, applied to the sale of land subject to mortgage, 
that whenever the vendor is personally subject to liabilities in respect of the estate or 
for the performance of which the estate is security, his purchaser must undertake the 
liabilities and covenant to indemnify the vendor against them. See 1 DART, VENDORS 
AND PURCHASERS, 6th ed., 628; Adair v. Carden, 29 L. R. Ir. 469. In the United 
States, where the vendee rarely executes the deed, it would be much more difficult 
to imply such an obligation on the vendee as the principal case imposes. No case on 
the point has been found. Cf Fiske v. Tolman, 124 Mass. 254. 


SALES — WARRANTY — REMEDY FOR BREACH OF WARRANTY OF TITLE. — The 
defendant sold personal property to the plaintiff, agreeing to furnish a good title. The 
latter, while still in the undisturbed possession of the property, sued for breach of 
this covenant of title. /¥e/d, that the plaintiff cannot recover substantial damages with- 
out showing she has been disturbed in her possession or otherwise injured by such 
defect of title. Barnum v. Cochrane, 77 Pac. Rep. 656 (Cal.). 

The question when a warranty of title is so broken as to give a cause of action is in 
square conflict, but the view taken by the court, that the vendee can sue only after he 
has been dispossessed or otherwise injured, is supported by the weight of authority. 
McGiffin v. Baird, 62 N. Y.329. Some courts, however, uphold the other position 
that the vendee is entitled to sue at once. Grose v. Hennessey, 13 Allen (Mass.) 389. 
The former view seems the better on principle, as under the latter a vendee might 
recover full damages at once for failure of title when, if never dispossessed, his damage 
would be only nominal. Furthermore under this latter theory the vendee might be 
barred by the statute of limitations, although he were unaware of any defect in his title 
until his remedy was lost. The present decision requiring actual dispossession follows 
the analogy in the law of real property that a covenant of warranty is not broken until 
there has been an actual ouster. Gi/man v. Haven, 11 Cush. (Mass.) 330. 


SPECIFIC PERFORMANCE— STATUTE OF FRAUDS — PART PERFORMANCE WITH- 
ouT A CHANGE OF Possession. — The plaintiff built a house on his land in reliance 
on the oral promise of the defendant to buy the land when the house was completed. 
The defendant having refused to carry out his agreement the plaintiff brought a bill 
for specific performance. //ée/d, that the plaintiff is entitled to a decree. Dickinson v. 
Barrow, [1904] 2 Ch. 339. See Nores, p. 137. 


TORTS — LIABILITY FOR ACT OF AGENT — LESSOR AND LESSEE RAILROADS. — 
The appellee, a switchman in the employ of a company operating the line of the defend- 
ant railroad under a lease, was injured in the course of his duty through the negligence 
of the lessee in furnishing defective appliances, Suit was brought against the lessor 
railroad. Held, that the defendant is liable. Chicago, etc., Ry. Co. v. Hart, 209 Ill. 

14. 

The lessor railroad has often been held liable, in the absence of statutory exemp- 
tions, for torts against the public due to the negligent operation of its line by the lessee. 
Singleton v. Southwestern R. R. Co., 70 Ga. 464. The basis of such decisions is the 
requirement, founded on public policy, that the common carrier be held to the proper 
exercise of its chartered powers and obligations with respect to the public, considering 
the lessee the agent of the lessor in the discharge of those duties. Between the 
lessee’s servant and the lessor no interdependent relation such as exists between the 
public and the lessor is established either by charter or by voluntary contract. Con- 
sequently most courts rightly regard the lessee as an independent contractor with the 
employee, and refuse to charge the lessor with the employer’s negligence toward him. 
East Line, etc., Ry. Co. v. Culberson, 72 Tex. 375. The principal case seems to find 
support only in North Carolina. Logan v. North Carolina R. R. Co., 116 N. C. 940. 
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But for injuries resulting from defects in the roadbed, stations, and premises leased, 
the lessor is quite generally responsible to employees and to the public alike. Lee v. 
Southern, etc., R. R. Co. 116 Cal. 97. 


TORTS — PERSONAL RIGHTS— LIABILITY OF PROPRIETOR OF PUBLIC RESORT 
FoR INSULT TO GuEsts.— The defendant owned and maintained a park used as a 
place of public resort. One of its servants mistook the plaintiff for a woman of ill 
repute, and requested her toleave. No publication of defamatory matter was charged, 
and the employee, as well as the defendant’s manager, apologized almost immediately. 
Held, that every person not a member of a proscribed class, has a right to be free from 
insult and personal indignities in a public resort, and that the plaintiff may recover for 
the mental humiliation which she suffered. Davis v. Tacoma, etc., Co.,77 Pac. Kep. 
209 ( Wash.). 

No court has gone so far as to recognize a general right to be free from insults 
causing only mental suffering. See Reed v. Maley, 74 S. W. Rep. 1079 (Ky.); Prince v. 
Ridge, 66 N. Y. Supp. 454. The establishment of such a right would render useless 
the limitations of the law of libel and slander, and open wide the door to fraudulent 
litigation. The Washington case must be regarded as an attempt to extend the lia- 
bility of the owner of property toward invited persons. The most that a host has been 
held for hitherto is physical injury to guests from the dangerous condition of the 
premises; and to enlarge his responsibility as suggested would make his position 
unduly difficult. Furthermore, it would seem for the public good that the proprietors 
of public resorts should not be held to act at their peril in ejecting obnoxious persons. 
The responsibility of railroads for insults to passengers by employees does not furnish 
a conclusive argument by analogy, for the rule in those cases is founded on the 
peculiar law of carriers, a class within which street railway parks do not fall. See 
Purcell v. Daly, 19 Abb. New Cas. 301; Gillespie v. Brooklyn Heights R. R. Co., 178 
N. Y. 347. 


TRIALS — APPEAL— RIGHT TO REVIEW FACTS IN ELECTION CONTESTS.—In a 
suit brought to contest the defendant’s election, the trial judge found for the defend- 
ant. An appeal was taken on the ground that the decision of the trial judge as to 
matters of fact was erroneous. e/d, that the judgment be reversed. Shields v. 
McMahan, 81 S. W. Rep. 597 (Tenn.). 

In reviewing the findings of fact, the appellate court merely applied the rule that ob- 
tains in equity appeals. Cf French v. Gibbs, 105 Ill. 523. Generally, however, in 
election contests, the decision of the judge on findings of fact, like the verdict of a 
jury, is not subject to review. Yones v. Gldewell, 53 Ark. 161. And at law, cases in 
which a judge has by consent of the parties tried the facts, are treated in the same 
way. Case, etc., Co. v. Soxman, 138 U.S. 431. In refusing to follow these authorities, 
the court bases its decision upon the consideration that in election contests the judge 
is required by law to try the facts, and traces an analogy to equity procedure. The 
analogy appears to be real and affords strong support to the case. The result may also 
be defended on the ground that by withdrawing the ultimate determination of the issue 
as far as possible from the influence of local politics, it tends to decrease the danger, 
especially gréat in these cases, of a prejudiced decision. But it may be questioned 
whether these reasons justify the court in deciding against the weight of authority. 


WILLs — CONSTRUCTION — PROVISION AGAINST CONTEST. — The testatrix, by a 
will containing a provision that any legatee contesting it should forfeit his legacy, 
made a bequest to the appellee. The latter unsuccessfully contested the probate of 
the will. Hé/d, that as the legatee had reasonable cause for contesting the will, he is 
not barred by the forfeiture clause. Jn re Friend’s Estate, 58 Atl. Rep. 853 (Pa.). 

Although the point raised by this case is in some conflict, the result reached seems 
eminently desirable. Against the case it may be urged that it apparently violates the 
express wishes of the testatrix. But to decree an absolute forfeiture in every case 
would work injustice. If a legatee reasonably believes that a will was procured b 
undue influence, he ought not to be forced to contest it at his peril. Furthermore if, 
reasonably thinking that a part of the will was inserted by mistake without the testa- 
tor’s knowledge, or that it is a forgery and so not entitled to probate, he contests it on 
that ground, he should not be deprived of his legacy. To enforce the forfeiture in 
such cases would frequently have no other effect than to aid dishonest persons in 
reaping the benefit of their wrong. On the other hand, the rule holding a forfeiture 
clause operative only where the contestant has not probable cause for his suit, would 
still discourage the bringing of vexatious suits, which, after all, is ordinarily the real 
purpose of the testator. Cf Jackson v. Westerfield, 61 How. Pr. (N. Y.) 399. 
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BOOKS AND PERIODICALS. 


I. LEADING LEGAL ARTICLES. 


EMPLOYER’S LIABILITY INSURANCE AND RIGHTS OF EMPLOYEES. —A . 
recent writer treats some questions raised by the now very common employer’s 
liability insurance: Liadility of /nsurers and Rights of Employees under Em- 
ployer’s Liability Insurance Policies, by Henry M. Dowling, 59 Cent. L. J. 5 
(July 1). The situation presented when an employer with one of these policies 
goes into bankruptcy is interesting. In such a case the insurance company is 
liable if an injured employee has secured a judgment, even if the policy be one 
of indemnity against actual loss, for there has been a loss to the employer by 
the surrender for the benefit of creditors, of whom the employee is one. The 
amount of the insurer’s liability will be a percentage of the employee’s claim 
corresponding to the percentage the other assets will pay the other creditors, 
and he will be treated exactly like all the rest. Zvaveler’s Ins. Co. v. Moses, 
63 N. J. Eq. 260. 

In the case of a policy of “indemnity against liability ” the insurer will have 
to pay the full amount of the claim of the employee. What are his rights 
against the fund so produced? If he is to share in it as an asset, the other 
creditors will really be better off because of his misfortune. That is not the 
case with a policy against actual loss, and at first blush seems wrong. Wh 
should not the injured man claim against the insurer directly, taking the full 
proceeds of the policy, which will be the amount of his claim? The asset seems 
a result of his injury. Mr. Dowling says: “This last result would be legally 
unobjectionable if it could properly be said that the contract was entered into 
for the benefit of the employee . . . . In that case the employee would stand on 
the footing of a secured creditor and it would not lie in the mouth of any other 
claimant to object to the employee forcing the principal to pay his just obliga- 
tion, especially as thereby the assets of the insolvent master (the surety) would 
be exonerated. Beacon Lamp Co. v. Traveler's Co., 61 N. J. Eq. 59. The 
fatal weakness of this position is, that as between the insurer and the insured 
the employee is unknown. He may not be in the master’s employ when the 
policy is executed; he is not the person intended directly to be benefited, for 
there is no duty resting upon the master under the usual insurance contract to 
pay the employee out of the funds realized from the policy. The moneys paid 
over to the employer by the insured do not constitute a trust fund for the ser- 
vant’s benefit, Ban v. Atkins, 181 Mass. 240, but are the absolute property 
of the employer to be disposed of as he pleases.” Such moneys paid to an 
employer are not assets in his hands for the benefit of the employee's estate. 
Hawkins v. McCalla, 95 Ga.tg2. And even where a beneficiary may sue upon 
a contract, and the policy provides that payment shall be made to the assured 
for the benefit of the injured person, the employee cannot recover directly from 
the insurance company because of lack of privity. Lmdbler v. Hartford Co., 158 
N. Y. 43. 

Mr. Dowling might have supported his argument that the workman should 
share with the other creditors, by the law in regard to contracts of reinsurance, 
which are held to be contracts of indemnity against liability. The reinsurer must 
pay the reinsured the actual amount of the claim against the latter. Hone v. 
Mutual Safety Ins. Co., 1 Sandf. (N. Y.) 137. But a fund so produced, forming 
assets of an insolvent insurance company, is distributable fro raza to all cred- 
itors, the original insured getting no preference. Goodrich and Hick’s Appeal, 
109 Pa. St. 523. Herckenrath v. Am. Ins. Co.,3 Barb. Ch. (N. Y.) 63. The 
similarity of these cases to those brought up by Mr. Dowling is clear. 
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THE RESPONSIVE ANSWER IN EQUITY CONSIDERED AS EVIDENCE FOR 
THE DEFENDANT. — That the responsive answer of the defendant, under oath, 
is conclusive, unless contradicted by two witnesses or by one witness and cir- 
cumstances as corroborative as the testimony of another witness, is a rule of 
equity well established by American — The fact that this forces the 
plaintiff not only to maintain the allegations of his bill but also to overcome the 
positive responsive averments of the answer by testimony equivalent to that of 
two witnesses gives the defendant an obvious advantage. So unjust has this 
advantage seemed, that the eminent Pennsylvania lawyer, John Marshal Gest, 
has been led in a recent article to investigate the origin, history, and scope of 
the rule and to urge the advisability of its abolition. Zhe Responsive Answer 
in Equity Considered as Evidence for the Defendant, 52 Am. L. Reg. 537. 
The understanding of this rule necessitates the consideration of two others, 
the two-witness rule and the rule excluding the testimony of parties. The 
history of each of these is very properly but somewhat elaborately traced by 
the learned writer. He finds that the former rule existed in both the canon and 
civil law at the time the Chancery rules were being formulated, and that from 
these systems of law it was adopted by Equity. Butalthough the latter rule © 
was at the same time in operation in the courts of law, it was not made a part 
of equity practice, since its effect would have been to limit the power of the 
Chancellor in obtaining evidence for the enlightenment of his conscience. 
From the first, then, the defendant in equity, though a party, was compelled to 
answer under oath. It was not until later, however, that any part of this 
answer came to be regarded as evidence in the defendant’s favor. The English 
authorities never went much farther than to consider only that part of the 
answer which was a denial of the bill as evidence for the defendant, which is 
but saying that the plaintiff must establish his allegations by more than one 
witness. But in America even positive averments in the answer which are 
responsive are considered as evidence for the defendant. The American 
doctrine was rested on the theory that, since the defendant could be compelled 
in this extraordinary manner to answer under oath, his answer should be con- 
sidered as evidence for himself as well as for the plaintiff. For the reason, then, 
that it was evidence under oath, the plaintiff, having the burden of proof, could 
not, under the two-witness rule, rebut it by one oath alone. To-day, however, 
the answer of the defendant under oath is not extraordinary relief, for the rule 
excluding the testimony of parties has been abolished. Mr. Gest urges that 
since the existence of that rule was one of the main reasons for the origin and 
continuance of the equity rule, the latter should be abolished also. He suggests 
too that the weight of testimony can be more accurately determined by a con- 
sideration of the character of the witness than by depending upon preponder- 
ance in the number of witnesses. After following Mr. Gest’s arguments one is 
not surprised to learn that the rule has been abolished in many American 
jurisdictions. 





EFFECT OF MISTAKE UPON CONTRACTS. —An attempt has been made in 
a recent article to define the principles underlying the law on this subject, and 
to show how a failure to clearly recognize them has led to confusion among the 
authorities. A Critical Analysis of the Law as to Mistake in tts Effect upon 
Contracts, Anon., 38 Am. L. Rev. 334 (May-June, 1904). The writer by a 
careful and searching analysis of the cases points out that the granting of 
relief against mistake rests upon two totally different theories. In the first 
class he places those cases in which, owing to a mistake of one party as to the 
contract itself, there has been no real meeting of the minds, and hence no valid 
contract. Cf Raffles v. Wichelhaus, 2 H. & C. 906. Here the mistaken party 
must show that his mistake was reasonable; otherwise he is estopped from 
alleging it. Under the second class are included those cases where an actual 
meeting of the minds has been brought about by mistake as to some supposed 
fact. Here, not only must the mistake be common to both parties in order to 
avoid, but also it must be in regard to a fact so evidently within their contem- 
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plation that its turning out to be untrue amounts to a failure of consideration. 
The difficulty is to determine when the mistake is of this character. When it 
is so, the contract is voidable. The most common example is a mistake in re- 
gard to the quality of the thing sold; as, where one buys from another a bar of 
metal, both parties supposing it to be gold, and it turns out to be brass. ‘There 
the buyer may rescind. Mistake as to some collateral fact, not of quality, may 
be said generally not to affect the contract ; as, for example, those sales of land 
or chattels where it is within the contemplation of the parties that whatever 
speculative value the property may have shall belong to the vendee. Further- 
more, such mutual mistake must be one of fact, not of law, except in two cases 
where equity grants relief : the first, where the mistake is one as to title or other 
matter of private right; the second, where the instrument fails to express the 
intention of the parties. As the writer notes, much of the conflict among the 
authorities and text writers upon this subject is probably due to a failure to dis- 
tinguish these two separate principles, the tendency being to regard all mistakes 
as rendering the contract void. That contracts of the second sort should be 
void seems contrary to fundamental principles. The minds of the parties have 
met and consideration has been furnished by both. The fact that there has 
been a material failure of consideration does not negative the existence of the 
contract, but merely renders it voidable. 





THe Cy Pres DOCTRINE AND THE RULE AGAINST PERPETUITIES. — 
When one well-established principle of law comes in conflict with another, the 
amount of modification, if any, which occurs in each is always an interesting 
question. When these conflicting principles are the cy res doctrine and the 
rule against perpetuities the question becomes, in addition, one of some intri- 
cacy. Mr. James Quarles in a recent article discusses this question. Zhe 
Cy Pres Doctrine, in Reference to the Rule against Perpetuities —An Advoca- 
tion of its Adoption in all Jurisdictions, 38 Am. L. Rev. 683 (Sept.—Oct.). 
After quoting from Mr. Perry in reference to the history of the rule against 
perpetuities, the writer concludes that all extensions of time in the rule were 
made on account of reluctance to destroy the will of the grantor. He then 
addresses himself to the question, “ Why should not all limitations which 
transgress the period prescribed by the rule against perpetuities, instead of 
being adjudged void i foto, be given effect for the period allowed by that 
rule —in short, construed cy pres?” In support of his contention that they 
should be, he quotes approvingly from the opinion of Chief Justice Doe in 
the case of Eagerly v. Barker, 66 N. H. 434. He then refers to the technical 
cy pres doctrine and asserts that the “very genius of the cy pres principle is 
that persons as well as time should be amenable to its saving operation.” 
The decisions under the Thellusson Act governing trusts for accumulation 
and those under the similar Pennsylvania Act are next considered and ap- 
proved. The writer concludes with a plea that the broad principle of cy pres 
should be extended. It is to be regretted that the learned writer did not 
consider the possibility of selecting different periods which would not trans- 
gress the rule against perpetuities. The fact that there are many permissible 
periods is one objection, among others, which is urged against the writer’s 
proposition by Professor Gray in 9 Harv. L. Rev. 248. Had the learned 
writer noticed these objections his article would have been more complete, 
and had he answered them the conclusion at which he arrived could be more 
easily sustained. 





ACQUISITION DU TERRITOIRE ET LE Droit INTERNATIONAL, L’. Zyrnest Wys. 
Discussing the various modes of acquiring territory and the legal consequences 
resulting. 6 Rev. de Droit Internat. 359. 

ACTIONS AGAINST THE COMMONWEALTH FOR Torts. A. P?. Canaway. Discussing 
Australian acts and decisions. 1 Commonwealth L. Rev. 241. 
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ADMISSIBILITY OF EVIDENCE TO ESTABLISH ORAL CONTEMPORANEOUS INDUCING 
PROMISES TO AFFECT WRITTEN INSTRUMENTS IN PENNSYLVANIA. Stanley 
Fols. Am. L. Reg. 601. 

BANKERS’ RIGHTS ON FORGED SIGNATURES. Charles M. Holt. 3 Can. L. Rev. 457. 
Discussing a recent Canadian case, Ewing v. Dominion Bank. See Norss, p. 140. 

BLOODHOUND EVIDENCE. Anon. Reviewing American decisions on the admis- 
sibility of bloodhound evidence in criminal trials. 8 L. Notes (N. Y.) 364. 

CANADIAN COPYRIGHT IN ITS CONSTITUTIONAL AND LEGAL AsPEcTs. I. A. R. 
Clute. Discussing the powers of the Dominion Parliament over colonial copyright, 
and the effect of the Imperial Act. 24 Can. L. T. 307. 

CHARGING THE DISTRIBUTIVE SHARES OF AN INTESTATE’S GRANDCHILDREN WITH 
A DEBT OWING TO THE INTESTATE BY THEIR PARENT WHO DIES IN THE 
LIFE-TIME OF THE INTESTATE. Henry M. Dowling. 59 Cent. L. J. 305. 

COMPENSATION IN CRIMINAL CASES. Anon. Discussing the provisions of the 
Indian Criminal Procedure Code for compensation to an acquitted defendant. 1 
Crim. L. J. of India, 1, 53, 119. 

COMPOUND SETTLEMENTS. Axon. Discussing whether on a sale by a tenant for life 
(where there has been a settlement, a disentailing assurance, and a re-settlement) 
it is necessary to appoint trustees of the compound settlement as the only persons 
who can give a proper discharge for the purchase money. 26 L. Stud. J. 192. 

CONDITIONAL SALES. JD. Witherspoon. Distinguishing conditional sales from chattel 
mortgages. 1 N.C. J. of L. 488. 

CRITICAL ANALYSIS OF THE LAW AS TO MISTAKE IN ITS EFFECT UPON Con- 
TRACTS. 38 Am. L. Rev. 334. See supra. 

Cy Pres DOCTRINE WITH REFERENCE TO THE RULE AGAINST PERPETUITIES, 
THE. James Quarles. 38 Am. L. Rev. 683. See supra. 

DEATH DUTIES CONSIDERED IN CONJUNCTION WITH DOMICIL AND SITUATION 
OF PROPERTY. Lot Bramley. 117 L. T. 483. 

DyING DECLARATION. Surendra Nath Roy. Treating particularly the law of India 
upon the use of dying declarations as evidence. 6 Bombay L. Rep. 177. 

EMISSION D’UN EMPRUNT AU PROFIT D’UN ETAT BELLIGERANT SUR LE TERRITOIRE 
D’UN ETAT NEUTRE, DE L’. Edouard Cailleux. Examining the rule that neu- 
trality is not violated by subscription by private parties to a loan of a belligerent. 
31 J. du Droit Internat. Privé 620. 

ENFORCEMENT OF SOUTH AFRICAN JUDGMENTS IN ENGLAND. W. A. Burn. 21 
S. African L. J. 24. 

EsTATES UPON CONDITION. £. £. Ledbetter. A summary of the law on the subject. 
19 Chic. L. J. 1239. 

EVIDENCE OF AN ACCOMPLICE, THE. Mian Muhammad Shafi. Discussing English 
and Indian law on the subject. 1 Crim. L. J. of India 21s. 

FEUDAL TENURES OF WESTERN INDIA. 3. MARATHA JAGHIRS. /. A. Saldanha. 
6 Bombay L. Rep. 97. 

HINDU JOINT FAMILY AND THE Privy Council, THE. MM. A. Tirunarayanachari. 
Showing how the strict Hindu law has been modified by the decisions of British 
courts. 14 Madras L. J. 71, 105. 

IMPLIED WARRANTY OF AUTHORITY. JV. W. Hoyles. Discussing the development 
of the doctrine. 40 Can. L. J. 685. 

INDUSTRIAL ARBITRATION AND COMMON Law RiGHTs. C. Z£. Weigall. Com- 
menting adversely upon a recent case under the Australian arbitration act. 1 
Commonwealth L. Rev. 248. 

INNS OF COURT AND SOME OF THEIR MEMBERS, THE. C. Z. A. Bedwell. Dealing 
with the early history of the institution. 1 Commonwealth L. Rev. 256. 

Is POLYGAMY PERMITTED BY THE Laws OF ILLINOIS? John F. Greeting. 66 Alb. 
L. J. 309. 

Is > Se OF INNOCENCE IN CRIMINAL CASES TO BE WEIGHED AS 
EVIDENCE IN THE CASE? Robert A. Edgar. 59 Cent. L. J. 264. 

JupiciaAL Hisrory OF INDIVIDUAL LIBERTY, THE. X. Van Vechten Veeder. 16 
Green Bag 673. 

LIABILITY OF INSURERS AND RIGHTS OF EMPLOYEES UNDER EMPLOYER’S LIABIL- 
Iry INSURANCE Po ticiEs. Henry M. Dowling. 59 Cent. L. J. 5. See supra. 

LIABILITY OF SAFETY DEPOSIT COMPANIES, THE. Axon. Calling attention to the 
duty of safety deposit companies to resist illegal process in behalf of their bailors. 
29 Natl. Corp. Rep. 202. 

MEANING OF THE WorpDs “ MINES” AND “MINERALS” IN LEGAL DocUMENTs, 
AND STATUTORY ENACTMENTS, AS INTERPRETED BY THE CourTs, THE. 
R. B. Michell. 14 Madras L. J. 39, 163. 
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NAMES OF LITERARY ComposITIONS. Bernard C. Steiner. Discussing rights of 
editors and authors, with elaborate citation of cases. 16 Green Bag 643. 

PAYMENT OF EXPENSES INCURRED UNDER THE FACTORY AND WorKsHOPS ACT, 
1901. Parts I. and II. Amon. Concerning the apportionment of such expenses 
between landlord and tenant. 48 Sol. J. 732, 739. 

PRIVATE PROPERTY ON THE HIGH SEas. G. A. Finkelnburg. History of the posi- 
tion of the United States upon the seizure of private property on the high seas 
by belligerents. 38 Am. Law Rev. 641. 

PROPOSED GOLD LAw FOR THE TRANSVAAL, THE. George 7. Morice. Showing 
changes from present law. 2t S. African L. J. 123. 

QUESTIONS OF INTERNATIONAL LAW ARISING FROM THE RUSSO-JAPANESE WAR, 
SoME. VI. Amos S. Hershey. 16 Green Bag 659. 

RECENT RUSSIAN SEIZURES AND THE SINKING OF THE “KNIGHT COMMANDER,” 
THE. Blackburn Esterline. 38 Am. L. Rev. 662. 

RESPONSIVE ANSWER IN EQuity CONSIDERED AS EVIDENCE FOR THE DEFENDANT, 
THE. John Marshall Gest. 52 Am. L. Reg. 537. See supra. 

Suirs ON CONTRACTS FOR BENEFIT OF THIRD PERSONS. MM. £. £. Kerr. 66 
Alb. L. J. 312. See NOTES, p. 141. 

SWEDISH LAW REFORM. Seymour D. Thompson. A second article commenting on 
a recent work by a Swedish author. 38 Am. L. Rev. 674. 

TITLE OF BONA FIDE PURCHASERS FROM BAILEES. Colin P. Campéell. Stating 
the present rule and the theory upon which it is based. 59 Cent. L. J. 264. 

VENEZUELAN ARBITRATION ONCE MorE, THE: Facts AND Law. Rudolf Dulon. 
38 Am. L. Rev. 648. 

WIbow’s a UNDER HINDU Law. P. Duraiswarny Qyengar. 9 Bombay L. 
Rep. 108. 
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NOTES ON THE DOCTRINE OF RENVOI IN PRIVATE INTERNATIONAL LAw. 
By John Pawley Bate. London: Stevens and Sons, Limited. 1904. 
pp. 123. 8vo. 

The renvoi theory is of comparatively recent origin. It has become im- 
portant since the general adoption of nationality or legally authorized domicile, 
instead of domicile, as the criterion in questions of status, capacity, succession, 
and some others. At various times between 1841 and the present day the doc- 
trine has been discussed in some of the English cases, and during the last thirty 
years it has been discussed in the courts on the Continent. It was not, how- 
ever, until 1903 that the theory was adopted by any English court, and as there 
is still only a single decision and that in the lowest court, the question of the 
theofetical value and practical availability of this theory in English and Ameri- 
can law is yet open to discussion, and is of timely interest. 

A recent English case well illustrates an instance in which the renvoi 
theory is sought to be applied. A native of Malta left there in 1832, at the 
age of twenty-two, and took up her permanent residence in Baden, living there 
until her death in 1894. She died intestate as to some movable property situate 
in England. The question was how to distribute the property. According to 
the law of England, she was domiciled in Baden, but since she had not become 
naturalized and had not been legally authorized to take up residence, the law of 
Baden did not consider her there domiciled. That law provides that in the 
case of foreigners dying intestate, succession shall be according to the law of 
the country of which the foreigner is a subject at the time of his death. Three 
courses were open to the English court: first, to sacrifice its conception of con- 
flict of laws to that of the law of Baden; second, to adhere to its own concep- 
tion at the cost of applying the provisions of a foreign law in circumstances in 
which that foreign law itself would not do so; or, third, to attempt the elabora- 
tion of an entirely new branch of law designed to regulate the conflict between 
rules of conflict, that is, to adopt the principle of renvoi. Adopting the second 
of these courses, the court would have directed the property to be distributed 
according to Baden law. Mr. Justice Farwell, however, directed the property 
to be distributed among the persons entitled according to Maltese law, on one 
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of two grounds: first, that a domicile of choice, which is, according to the law 
of the country chosen, ineffectual as regards postmortuary distribution of mov- 
ables, is, for this purpose, no domicile at all ; or, second, assuming the deceased 
was domiciled in Baden, the law of Baden would, according to its terms, not 
apply, but would refer the question to the national law, in this case the law of 
Malta. Thus the court adopted either the first or the third of the courses 
above mentioned. Jn re Johnson, [1903] 1 Ch. 821. 

This decision has not been favorably received by English or American law- 
yers, and Mr. Bate’s pamphlet is devoted to showing that there was no founda- 
tion in English law for the decision, and that on its merits the renvoi doctrine 
cannot claim admission into the English system of conflict of laws. The 
pamphlet shows great care of preparation, exhaustive research in the case law 
of England, France, Belgium, Germany, and other countries of the Continent, 
and contains a scholarly tabulation, arrangement, and discussion of the decisions 
found, and also of the arguments advanced both by the advocates and the op- 
ponents of the renvoi theory. This pamphlet leads one to wish that more legal 
writers would give their energies to the thorough and valuable work which can 
on done by selecting a topic small in scope, yet interesting and important in its 

earing. 





CASES ILLUSTRATING THE PRINCIPLES OF THE LAW OF Torts. By Fran- 
cis R. Y. Radcliffe and J. C. Miles. Oxford: Clarendon Press. 1904. 
pp. xii, 628. 8vo. 

This collection of cases is an “attempt to illustrate the principles underlying 
the main branches of the Law of Torts by a selection from the original author- 
ities.” Case-books for purposes of study have, owing to the state of legal 
education, hardly found a field in England. Books such as ‘‘ Smith’s Leading 
Cases” are, because of their full treatment and collection of authorities on 
special topics, meant for the practitioner rather than for the student. The 
present compilation of cases, which comes from Oxford, is, therefore, received 
by confirmed believers in the case-system of legal study as a gratifying indica- 
tion that the value of that system is finding increasing recognition in English 
Universities. 

The editors have, in the main, followed the method of arrangement adopted 
by Sir Frederick Pollock in his treatise on the subject. The aim is evidently 
to supplement, not supplant, the text-book. To this fact, undoubtedly, is to 
be attributed the presence of head-notes, for these defeat one of the chief values 
of the case-system, namely, to get the reader to gather his own principles from 
the cases. There is also, in view of the supplemental nature of the work, a 
natural tendency to give late authorities. But perhaps it would be better, even 
though it is not intended to develop the subject by successive cases, to give 
the great cases that mark a development in the law, ¢. vy. Pasley v. Freeman 
(3 T. R. 51), and make reference merely, to later important authorities which 
show an advance but which lack of space crowd out. 

From the American case-book point of view, also, the classification is not 
all that it might be. To some extent this is attributable to the comprehensive 
scope of the selections. Cases dealing with the relation of master and servant, 
prescriptive rights, percolating water, and the like, might have been omitted 
from a collection of illustrative cases on the law of torts. Since the purpose 
should be to arrive at general principles, a detailed topical treatment is un- 
necessary. By bringing related subjects under a common head, underlying 
principles are better grasped and the student is not bewildered by apparent 
multiplicity of doctrines. Thus the cases on assault, false imprisonment, 
trespass to land and goods, might well form one group. 

The field has been so fully covered, as far as topical treatment is concerned, 
that it may seem caviling to point out omissions. Yet it is surprising that 
there is no case on liability for nervous shocks, especially since the decision 
of the Privy Council in Victorian Railways Comfnissioners v. Coultas (13 App. 
Cas. 222) has not been followed in Ireland nor in the recent case of Dulieu v. 
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White ([1901] 2 K. B. 669). The important subject of legal cause is not ade- 
quately covered by the two cases under “ Damage Caused by the Intervention 
of Third Party” and whatever else may be scattered in the cases under “ Neg- 
ligence.’? The selection of Heaven v. Pender (L. R. 11 Q. B. D. 503), with 
its much criticised rule by Brett, M. R., as the leading case in negligence seems 
unfortunate. Thomas v. Winchester (6 N. Y. 397), is printed as dealing with a 
point in the law of negligence not covered by English authority. We fail to 
see why Winterbottom v. Wright (10 M. & W. 109), and George v. Skivington 
(L. R. 5 Ex. 1), are not in point on the liability of the vendor of chattels to 
a third person. On the whole, however, the cases have been carefully selected, 
especially those on defamation, the few notes are thorough and well written, and 
the mechanical features of the book are excellent. 





CopE REMEDIES: Remedies and Remedial Rights by the Civil Action Ac- 
cording to the Reformed American Procedure. A Treatise Adapted to 
Use in all the States and Territories where that System Prevails. By John 
Norton Pomeroy. Fourth Edition. Revised and Enlarged by Thomas A. 
Bogle. Boston: Little, Brown, and Company. 1904. pp. clxx, 983. 8vo. 

The candid student will admit that the old common law system of procedure 
had a number of technical rules, the enforcement of which often resulted in 
gross injustice to litigants. Far too often technicalities were the cause of costly 
and trying delays and even final dismissals without a determination of the merits. 
It is not surprising, therefore, that the suggestion of a reformed procedure, 
when first agitated, should have found many ardent supporters. One of the 
best exponents of the reform idea was John Norton Pomeroy, whose work on 
the subject of code remedies appeared in 1876, followed by second and third 
editions from his own hand in 1883 and 1894. The great enthusiasm of the 
author, combined with his legal ability and vigorous style, produced a very in- 
teresting and useful book. 

It is believed that the author succeeded in establishing that a reformed sys- 
tem of procedure, eliminating most of the defects of the old system, is possible; 
it is only necessary to refer to the existing reformed system in England to 
demonstrate that it is feasibile. But that uniform success has been attained in 
those states of this country that have legislated on the subject may be doubted. 
Notwithstanding the optimism of the author, a careful consideration of the dif- 
ferences and narrow restrictions that have resulted from judicial interpretation 
principally induced by common-law ideas of procedure —and these differences 
and restrictions may easily be found pointed out even in the discussions and 
citations of this work — is enough to lead the reader to the conviction that, while 
the author’s exposition of what the reformed system should be is admirable and 
convincing, the actual system developed from the statutory enactments by judi- 
cial decision is deplorably disappointing. Nevertheless, in view of the exist- 
ence of the reformed system of procedure in a large number of the states, a 
treatise as well written and as sound in its exposition as Mr. Pomeroy’s book, 
if by reason of its completeness it recommends itself to the constant attention 
of the practitioner, may serve a very useful purpose in inducing a more reason- 
able view of code procedure; and this is a full justification for the present 
edition of the work. 

The editor has omitted the portion of the author’s introduction which 
dealt with historical and theoretical considerations of procedure. He has 
also left out otcasional discussions of common law procedure which, in former 
editions, appeared at infrequent intervals throughout the author’s text. Other- 
wise, with slight exception, the text, as it appeared in the author’s last edition, 
remains intact. The editor’s attention has been directed to the notes. These 
have been materially increased by citations of new cases and the revision of the 
references to statutes. In a number of instances the editor has added explana- 
tory and illustrative notes of a helpful character. In one instance an addition, 
which consists in asummary and classification of cases dealing with necessary 
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allegations and their forms, amounts practically to a new chapter. The revision 
of the index makes it somewhat more extensive, while a substantial elaboration 
in the details of the table of contents makes it much more valuable. Another 
useful change is the insertion of black-lettered titles to the individual sections. 

C. H. O. 
















NOTES TO THE SPANISH CIVIL CODE showing changes effected by American 
legislation, with citation of cases from Philippines Supreme Court. By 
Charles A. Willard. Manila: E. C. McCullough & Co., Inc. 1904. pp. xi, 
106. 8vo. With which is bound a Translation of the Civil Code in force 
in Cuba, Porto Rico, and the Philippines. Division of Customs and 
Insular Affairs. War Department. Washington: Government Printing 
Office. 1899. pp. vi, 322. 8vo. 

At the time of the occupation of the Philippines by the United States in 1898 
the law in force upon the islands was derived chiefly from the Spanish Civil 
Code, which had been effective there since 1889. In 1901, however, the Phil- i 
ippine Commission enacted a Code of Civil Procedure in Civil Actions, many i 
of the provisions of which superseded the provisions of the Spanish Code. ' 
Changes in methods of administration and in the functions of public officials, 
introduced by acts of Congress and by independent orders of the Philippine com- 
missions, likewise operated to alter materially the effect of many articles of the 
code which were applicable originally to conditions under the Spanish domina- | 
tion. It is the purpose of Mr. Justice Willard’s work to note the instances in 
which the Spanish law has thus been repealed, or modified by necessary impli- 
cation. Each article of the code is taken up separately, and those which have ‘ i 
been abrogated, or limited in effect, are commented upon. The authorities i 
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upon which the annotation is based comprise the two codes, the acts of Congress 
and the commissions, and the works of the Spanish commentators, Manresa and 
Alcubilla. There are also frequent references to the decisions of the Philip- 
pines Supreme Court, of which Mr. Willard isa member. The statements of 
the author often follow manifestly from a comparison of the civil code with 
subsequent legislation; and where they do not, they seem to be founded on 
sound logic and consistent with the little authority available. The comments 
are concise, and the result of the discussion is stated clearly at the conclusion 
of each article. For convenience of reference a copy of the civil code is bound 
with the notes. Coming as it does from one in authority the work should prove 
a valuable aid in overcoming the difficulties attendant upon the practice of such 
a complex system of law as exists in the Philippines. 





















THE Law oF Torts: A Treatise on the Principles of Obligation Arising from 
Civil Wrongs in the Common Law: to Which is Added the Draft of a Code 
of Civil Wrongs Prepared for the Government of India. By Frederick 
Pollock. Seventh Edition. London: Stevens and Sons, Limited. 1904. 
pp- xxxviii, 679. 8vo. 

The present edition of this standard text-book was called forth by the deci- 
sion of the House of Lords in Quinn v. Leathem, just as its predecessor, the 
sixth edition, owed its justification to the case of Allen v. Flood. Practically | 
the only changes made in the text in the last two editions have been in the sec- 
tion where the general principles involved in these two cases are discussed. The 
changes made in the law by Quinn v. Leathem and recent decisions of the Court 
of Appeal on allied topics are pointed out in the present volume with clearness. 
The eminent author still believes that motive is not a determining factor under 
the present English law, and that the element of combination has not the im- 
portance it is believed by some to possess, and was not the distinguishing feat- 
ure of Quinn v. Leathem. He adheres to the opinion expressed in the sixth 
edition that “a special right not to be disturbed in one’s business is not known 
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to the law.” He suggests the following as a solution of the whole question, 
“that, generally speaking, persuasion and advice are free and of common right; 
but that, when persuasion is acted upon to the damage of a third person, such 
damage being intended by the persuader or a natural and probable consequence 
of the act, the persuader is liable to an action at the suit of the person damaged 
if he has either used unlawful means, such as intimidation (whether open or 
disguised as persuasion) or corruption, or procured a criminally punishable or 
fraudulent act; and that he is also liable, but subject to exception in the nature 
of privilege, if the act procured was a breach of contract or a merely civil wrong 
not involving breach of the peace or fraud.” 

In addition to these changes in the text the index has been revised and cases 
decided since the publication of the sixth edition have been added to the cita- 
tions in the footnotes. 





CopyRIGHT Cases. — A Summary of Leading American Decisions on the Law 
of Copyright and on Literary Property, from 1891 to 1903; together with 
the text of the United States Copyright Statute, and a Selection of Recent 
Copyright Decisions of the Courts of Great Britain and Canada. Com- 
piled by Arthur S. Hamlin. New York and London: G. P. Putnam’s 
Sons. 1904. pp. vii, 237. 8vo. 

“ The purpose of this compilation,” as declared by the editor, “is to bring to- 
gether, for convenient reference on the part of publishers, authors, and others 
interested in copyright property, a summary, as comprehensive as is practicable 
in a volume of such compass,.of the issues that have arisen and the decisions 
that have been given under the statutes controlling copyright and literary prop- 
erty, since the enactment of the International Copyright Law of 1891.” The 
scope of the collection is indicated by the title-page. All the American deci- 
sions on points of substantive law between the dates named are included, as well 
as the decisions of the Treasury Department upon the importation, under the 
copyright law, of books and works of art. Only the more important recent 
English and Canadian cases are included in the collection. The work of the 
editor has been in the main well done. The cases are abstracted with sufficient 
fulness for practical purposes and with great clearness. The arrangement and 
classification of cases are admirable and render easy the finding of any desired 
point settled upon authority. In some of the footnotes the editor has pointed 
out inconsistencies in the cases and has given his own views in connection with 
authorities cited. If a criticism upon the footnotes might be ventured, it is 
that the citation of a case included within the collection is not followed by the 
number of the page at which it can be found. This omission makes necessary 
continual reference to the index of cases. On the whole, however, the book is 
likely to serve well the laymen for whom it was intended and can be recom- 
mended further to the student who desires to acquire without extended study a 
knowledge of the present condition of copyright law. 





THE UNITED STATES AND PorTo RIco, with special reference to the prob- 
lems arising out of our contact with the Spanish-American civilization. 
By L. S. Rowe. New York: Longmans, Green, and Co. 1904. pp. xiv, 
271. 8vo. 

The author of this book as former chairman of the Porto Rican Code Com- 
mission writes as one having authority. The merit of his book can best be 
shown by giving a brief abstract of its contents. According to the “ Insular 
Decisions” Porto Rico is not a foreign country within the language of the 
Dingley Tariff Bill, nor is it a part of the United States within the meaning of 
the Constitution. Citizens of Porto Rico are not citizens of the United States. 
Unhampered, then, by a number of constitutional limitations, Congress estab- 
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lished a civil government bearing many marks of centralization. The inexperi- 
ence of the people in political affairs made it necessary to give the central 
government, among other things, large supervision over municipal activities, 
control of municipal police, control of roads and highways, and the entire man- 
agement of schools. The new government at once began a series of reforms. 
Municipal government has been changed, an American system of taxation intro- 
duced, a plan of civil service adopted, and the entire judiciary reorganized. A 
new criminal code giving right of trial by jury introduces American criminal 
law. The commercial law, the law of divorce, of descent and distribution, and 
the law concerning the status of married women have been similarly changed. 
The object of all the reforms is to bring the public and private law of Porto 
Rico into harmony with that of America. The book shows with great clear- 
— the problems presented and the progress thus far made toward their 
solution. 





THE EXPANSION OF THE COMMON Law. By Frederick Pollock. Boston: 
Little, Brown, and Company. 1904. pp. vii, 164. 8vo. 

In this volume are published the series of lectures which the author delivered 
before several American law schools during the autumn of 1903. Under the 
title, “ The Foundations of Justice,” is shown the effect which publicity of trial 
before a court which acts as an umpire and against whose jurisdiction there is 
no official or personal privilege has had upon the development of our laws. 
The lecture on “ The Scales of Justice ” treats of the substitution of the King’s 
Courts for the old popular courts, and explains the origin and growth of equity 
jurisdiction. The evolution of the power of the courts to enforce their orders 
is considered in the chapter on “ The Sword of Justice.” In the chapter en- 
titled “ The Law of Reason,” which incidentally discusses the law merchant and 
international law, it is demonstrated that the common law has, in substance, 
adopted the “ Law of Nature,” “a living embodiment of the collective reason 
of civilized mankind.” 

As the preface points out, the work is but “a rapid survey of a wide field,”’ 
and, in consequence, there is but little attempt at detail, and much knowledge 
of matters both of fact and of law is taken for granted. Introductory to the 
lectures on the expansion of the common law is a lecture entitled “ The Voca- 
tion of the Common Law,” in which it is argued that the destiny of the com- 
mon law is to unite legally, if not politically, the United States and Great 
Britain. There is also an appendix giving a summary view of Anglo-Saxon 
law before the Norman Conquest. 











A SUMMARY OF THE LAW OF PRIVATE CORPORATIONS. By Leslie J. Tomp- 
kins. New York: Baker, Voorhis & Company. 1904. pp. xxxi, 264. 
8vo. 

As its title indicates, this work is intended to be but an outline of the law of 
private corporations. It states briefly and in a systematic manner the rules of 
law within the scope of its subject, citing the leading cases and referring to the 
larger and more important treatises upon many points. In general outline the 
writer follows the arrangement of topics adopted by Professor Smith in his 
collection of cases upon this subject. The book will therefore prove of con- 
siderable service to the law student, especially in connection with the case 
system of study. It is just such a summary as is often found an excellent 
supplement to that method. For the practitioner, however, the book is too 
brief and general in its treatment to be of real value, except in the most inci- 
dental manner. W. H. H. 
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A TREATISE ON AMERICAN Apvocacy. Based upon the Standard English 
Treatise, Entitled Hints on Advocacy, by Richard Harris. All new matter 
added being such as conforms peculiarly to American practice, thus making 
the work more valuable to the practitioner and student of this country than 
the English edition upon which it is founded, while the best features of the 
English book have been retained ; more than one half of the present vol- 
ume being new and original matter. Enlarged, completely Revised and 
Americanized. By Alexander H. Robbins. St. Louis: Central Law Jour- 

‘nal Company. 1904. pp. xiv, 295. 8vo. 

CASES ON RESTRAINT OF INFRINGEMENT OF INCORPOREAL RIGHTS. A Col- 
lection of Cases with Notes. By Wm. Draper Lewis. Philadelphia: 
International Printing Co. 1904. pp. ii, xv, 405. - 8vo. 

A LETTER TO THE SHERIFFS OF BRISTOL. By Edmund Burke. Edited with 
an introduction and notes by James Hugh Moffatt. Philadelphia and New 
York: Hinds, Noble & Eldredge. 1904. pp. xxxvii, 85. 16mo. 

THE INDUSTRIAL ARBITRATION y Preto AND REcORDS, NEW SOUTH 
WALES, 1904. Edited by G. C. Addison. Vol. III. Part3. Sydney: 
William Applegate Gullick. 1904. pp. viii, 276, viii. 8vo. 

THE NATIONAL BANK ACT with all its amendments annotated and explained. 
By John M. Gould. Boston: Little, Brown, and Company. 1904. pp. 
xvi, 288. 8vo. 

AN OUTLINE OF THE FRENCH LAw OF EVIDENCE. By Oliver E. Bodington. 
London: Stevens and Sons, Limited. 1904. pp. viii, 199. 8vo. 

HANDBOOK OF THE LAW OF INSURANCE. By William Reynolds Vance. St. 
Paul, Minn.: West Publishing Co. 1904. pp. xiv, 683. 8vo. 

THE Monroe Doctrine. By T. B. Edgington. Boston: Little, Brown, and 
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